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BT SIMEON E. BALDWIN, MJL LLJ>. 

y THE law of corporations was the law of their being for th e 
four c 



original New England colonie s. Of whatever else they 
might be ignorant, every man^ woman, and child ooionid 
must know something of that It governed all P*''^ 
y the relations of life. This was. true, whether the govexn- 
ment to which they were subject was set up under a charter 
from the crown or those who held a royal patent,^ or — as in 
New Haven — was a theocratic republic,^ owing its authority 
to the cohsent of the inhabitants. The one rested on* the 
law of private corporations de jure: the other on that of 
publico corporations de facto. 

On October 25, 1689, the first General Court of the plan* 
tation of New Haven was organized, and on October 28, 
an Indian was arrested under its authority on a charge of 
murder. Three days later he was tried and sentenced, and 
the day following his head was cut ofiF ** and pittched upon a 
pole in the markett-place.**^ We may be sure that this was 
not done by such men as Eaton and Davenport, nor the steps 
taken that put them in a position in which they might be 
called upon to take such action, without careful study, 
first, of the powers rightfully belonging to de facto publio 
corporations. 

^ See CUpCer IL, pp. 11, 17-19, Sl» U. 
* New Havm CoL Rtc^ L U. 
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262 PRIVATE CORPORATIONS 

For all the charter govemments, Uie seventeenth centory^ 
as has been suggested in Chapter II., was one long schoo l 

y of study for their leaders into the rights of private corpora- 
tions as founders of colonies, and then into those of the 

J colonies as they grew into public corporations — or provinces 
hardly distinguishable from public corporations^ — and re- 
ceived, as such, new authority from the Crown. Occasions 

J arose upon which they sought counsel as to points of this 

^ kind from the leaders of the English bar, and the opinions 
thus obtained were eagerly read and everywhere discussed, 
not only by those in authority, but by their constituents in 
every local comniunity.* 

That the colonists tiiought and studied on these problems 
for themselves is evidenced by a letter from the General 
Court of Massachusetts to the counsel whom they had re* 
tained to defend against quo warranto proceedings brought^ 

— fora-f orfeiture of the colony charter in 1688. He had been 
authorized to engage professional assistance, and ^we ques- 
tion not,*' they wrote, ^but the counsel which you retain 
will consult my Lord Coke his Fourth Part, about the Isle 
of Man, and of Guernsey, Jersey, and Gascoigne, while in 
the possession of the Kings of England: where it is con- 
cluded by the Judges, that these, being extra regnum^ can- 
not be adjudged at the King's Bench, nor can appeal lie 
from them, &c.''* 
The question met and decided for itself by the Colony of 

^ New Haven at its outset was answered in the 

til powen of same way by the charter governments with which 

she soon became confederated,- and into one of 

which she was finally absorbed. They claimed and exer- 

1 See Rtyori of iU Amerkan Hittarieal Anmatiim for 1895, 619, 6M, ftad 
Peniuylvama Statute* at Largt, V. 645, 785. 

s Such was the opinion of Ward, Somert, and Trebj. giren at the reqneet of 
Connecticnt in 1690, af to the effect of her inrolnotarj tabmiaiion to Sir Edmnad 
Andiot, npon her charter rights. TmmboU't HiM, ofCann^ L 407. See alao 
that from Sir John Holt (afterwards Chief Justice) and leTen others in Ntm 
Jeritjf ArehiveM, 1st seriei, L 878. 

• Palfi^, But. ^N4w EwgUmd, IIL 888. 
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> coiiteiiiijlatcJ only the muking of such b 
corponitioii might need for its better regul; 
\y pkiusible, and their use as the foundat 
Alices was disputed before the Queen in C* 
: upon the Connecticut chairter as late as 17C 
lishman^s right to l ocal self-gov ernme nt, 
^ was the question f undamentauy at issue, a 
I general sentiment was the same thiougho 
s. Ultimately it led to a gradual nnderm 
ority of the provincial Governors and their ( 
prepared the way for American independence 
er that eventi however, and when the pol 
of the United States and of each of them 
cknowledged by Great Britain, the English a 
» insist that the colonies had never ocoupiecl 
public governments. Maryland, in the first 
teenth century, had put out circulating bill 
)n the security of shipments of tobacco^ 
! which were invested in stock of the Ban 
Ad by trustees appointed for the purpose. 
State of Maryland to this stock came in quo 
English Court of Chancery some years aftei 
'eace. If the doctrine of public law that a ch; 
deal government of a people, does not affeo 
rights or oblieations wi« f- — '- ^' • 
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Ehigland, sod ought to be regulated hj the law of Ei^luid, 
under which it haa its exiBteace."* Under that law, in bii 
opioioD, the new State ooold not be regarded as its lawful- 
BoccesBor in 'title. 

Lord Eldon, in refeiring to this ease some yean later, 
' snmmarized it as deciding "that the property in qnestacm, 
which was stock in a London corporation held by English 
tnutees, as- it belonged originally to a corporation existing 
by the King's charter, was not to be tnuisfened to the State 
of Maryland after the Trea^ of Peace of 1788, as that State 
did not exist 1^ the King's authority ; bat constitnted bona 
vaeantia, and fell to the Ciown."' 

In this known attitude of the English eouns, eariy taken 
and always nutiotained, reflecting, as it did, the attitude of 
the English Crown, we find one of the diTtsive forces lead< 
ing to the Revolution. Opposed to it &om the 6i8t was an „ 
American doctrine of colonial and corporate rights, rooted in 
31&8sachusetta Bay, and emphaaizing the political and public 
cbaractdr of- oar local governments. The better to repress 
its growth, the mother countiy, about the year 1680,* deter- 
mined to make applicable here the system of 
iin Kiw appeals to the Kiag in Council, which she had de- 
vised for the better regulation of what remained 
of her French possessions, — the Channel lalands. That, 
under their charters, their proceedings were thus subject to 
review, some of Uie American colonies at first denied, and 
it took nearly half a century for the Crown to establish it as 
onqnesticmaUe.* — 

This contest against a royal prerogative, the maintenance 
<tf which all DOW must admit to have been then indispensahlo 

> Butl^ ». HmmD, B 'Vfvfa Report*, tU, 4M. "* 

* DoMv «. Bank of EngUod, 10 TtMr'a Sapmtt, SM, SS4. 

* Filltiii, BtH. tfdt Umttd StaUt, L tl. 

* 8m tba HMmoriil to tbe Lords CommiMlonBn of Ti«d« and nutaUoiW, 
dnwa for Connectlciit In ITDO, and othar docnmanti of followiog 7«an, in Bi»- 
■aaa'a Ittun, SSa, fM, CM, gi«, SIS ; Btport o/Ihe Jncncaa ffu(en'caU«Mtdua 
btl9H,SUiPaaufl»uuaSlttmUtatLargtl«±.un),ia.Sa. QKCliaptMiL 
>1S. 
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to the preservation of proper tvlationa between England and 
her eolooies, waa one of the chief causes of a bill brought 
into the House of Lords by the ministry in 1701, to bring 
back under the direct control of the throne, by means of royal 
GovemorB, all those of the American colonies not already 
subject to those so appointed.' 

By this time it was becoming the custom for each colony 
bo keep in commission an agent at London to watch proceed- 
ings at court or in Parliament, and represent its interests 
ffherever they might be concerned. One of them, Sir Heniy 
^shurst, procured leave for Connecticut to be heard by 
counsel at the bar of the House against this bill, and it was 
lefeated, largely by raising the cry that its enactment would 
tfford a precedent alarming to all the chartered corporations 
n England.' ■\ 

A few years later, in 1714, a similar measure was again 
ntroduced and again defeated. The main object of that was 
o get rid of the proprietary government in Carolina; but 
he Northern colonies, in carefully prepared "cases," copies 
>f which have recently been found among the MSS. in tfaa 
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who had come over in the original companies of planters had 
passed away. There were no facilities for legal educaticm 
in this coontiy, and no inducement to incur the expense of 
seeking one in the Inns of Court at London, for our colonial 
courts were held by men little versed in law, and often, like 
the Roman prsBtors, holding judicial o£Sce as an incident of 
civil office. 

The few controveisies that might still arise before our 
domestic tribunals upon the construction and e£Fect of colo- 
nial charters or grants belonged rather to the domain of 
public law. There was slight occasion, except as a mere 
matter of speculative inquiry, to study the principles govern- 
ing private corporations, until such bodies were constituted 
MnniciiMa cor- ^7 ^^^ ^^^ legislatures. The law of municipal 
pon^ooi. corporations, however, became somewhat earlier a 
subject of investigation.^ The practice of the proprietarief^ 
Governois, or legislatures in every colony, almost from the 
beginning of the eighteenth centuxy had established it as one 
of their prerogatives to confer upon the owners or inhabitants 

* of any political division of territory within their jurisdicticm 
Artificki ^^ attribute of legal personality.* This is the 

\ penonaiitj. esseucc of cvcry corporation and, to understand 
all that it implies, some knowledge of the scientific concep- 
tions of jurisprudence is quite necessary. 

A franchise of this kind must come from the sovereign 
power of the State, either directly or by delegation. Such 
a delegation was fairly implied in favor of the creation of ^ 
political agencies for local government like towns and cities. 
But if for these purposes, why not for any which were polit- 
ical and governmental? 

This line of reasoning early led to the incorporation of 
religious societies for the support of churches in most of the 
colonies, and was followed by Massachusetts, in 
1639, so far as to induce the incorporation of. a 

y military company, and then of Harvard College, in 1650. 

1 See Chapter IX. p. S5f. ^ 

s Baldwin, Modem PUiUcal InttUvthiu, 1S4; Rtport ^th§Awuneam HUlorhal 
AMmtewtim for 1S9S, SOi. 

\ 
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But by this last step a new field was clearly invaded. A 
college had always been considered by English law as some- 
thing belonging to the field of ecclesiastical order 
and superintendence, and to be set up only by 
special permission from the highest authority. To found 
such institutions had been claimed as a papal prerogative. 
After the Reformation certainly, it belonged solely to the 
Crown. A college could only be founded by license from the 
King.i His title, in the form adopted by Henry VUI., waa, 
inter alia, " Fidei Defentor, in terra Eceletiae Anglicanm ds 
Mibcrnia supremum caput;"* and in an ecclesiastical com- 
mission issued as late as 1728 we find George II. Rtyling 
himself, yet more offensively, "aupremum eccletiv in territ 
caput."' It is probable that Massachusetts only ventured • 
on the incorporation of Harvard because the execution of 
Charles I. had extinguished for the time, and, she hoped, 
for all time, the royal prerogative, and replaced it by the 
form of a free commonwealth. She paid dearly for this. < In 
the next reign she was called to account for it and certain 
other excesses of authority, before the Lord Chancellor, 
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carpoiate privileges for buBiness purposes,^ there had been 
bat three such, and during the whole of the eighteenth oen- 
toij, including the period subsequent to the Declaration of 
Independence, the number granted probably did not exceed 
two hundred and fifty. 

A list of these charters, from the first settlements down 
to 1799, inclusive, which is believed to be approximately 
2afij correct, follows this chapter and may serve to 

chartcfft. show how slowly the American business corpo- 
ration became a factor in our economic life. I am aware of 
no published record of an action at law in which one of them 
appeared as a party in our courts before 1790.* By the first 
decade of the next century such forms of litigation became 
common, and four such cases appear in one volume of the Con- 
necticut Law Reports,' which were heard in or before 1809. 

Long before the days of the Revolution, many of the 
enterprises in which the colonists became engaged were so' 
extensive that they could hardly have been under* 
•tock taken without the aid of aggregated capital, con- 

cMipuiM. trii)uted by many, but managed by a few. This 
was done in rare instances under an English charter, but 
commonly by means of voluntaiy associations in the nature 
of partnerships, acting under a company name. One of the 
earliest of those of the latter description was the Undertakers 
of the Iron Works, who were given special privileges by the 
General Court of Massachusetts soon after the establishment 
of the Colony. The first grant was in 1648, and a later 
one, which has sometimes, though I think erroneously, been 
termed a charter of incorporation, was obtained in 1645. 
They soon found it necessary to call their managing agent to 
account in a suit demanding a balance of £18,000 from him, 
and their affairs occupied much of the time of the General 
Court for ten or twelve years. They sued in the names of 

1 Bj the extension to the colonies of the ** Bohhle Act" of 17Sa Hildreth, 
Bin. of the Uniud Statu, 11. 880; Tfamaaiam vf tkt Cdonial SceUi^ ofUama^ 

* Bank of North America v. Yardon, S Dallas' Bepoftib 78. 

• 8 Dv. 

\ 



gaged in the same kind of mining.' 
) a committee of the General Court was aut 
ith certain "adventurers " who had asked for 
as manufacturers of salt, as to granting 
at nothing further was done in regard to 
these partnership companies was formed fo] 
ses in Massachusetts, under the license or s 
or Dudley in 1686.^ 

lame year we find in the early records of P 
instance of an attempt of a number of land 
le without any public license or authority 
igement and disposition of their interests, \ 
sal. The agreement for this purpose was ei 
brt-on-the-Main in 1686 ; probably in ignor 
sh law of incorporation. The name assum 
nkfort Company," and it appeared under thii 
a suit in the colonial courts in 1708,* bni n 
3ceived a charter. 

), Wait Winthrop and other inhabitants of 
anited with Sir Matthew Dudley and otib 
in a petition to the Crown for a charter j^ 
oration for a trading company with ^ 
to open mines in New England. The 
its agent at court to object to the grant, 
mch charter tended to create a mononolv m 
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hance prices, and trenched upon the field of government 
The Attorney-General was consulted hy the Lords of Trade 
and Plantations in regard to the matter, and gave an opin- 
ion that there was no legal objection, but the petition was 
finally rejected in 1708.^ 

The Ohio Company was incorporated in England in 1749, 
by a royal charter, for the purpose of dealing in American 
lands and effecting settlements beyond the Alleghanies, its 
capital stock being divided into twenty shares.* The other 
land companies whose* names often appear in our colonial 
history were, it is believed, with one exception,' all volun- 
tary associations. Of these, perhaps the best known was the 
Indiana Company, but it consisted simply of a number of 
sufferers from Indian depredations, who accepted a grant 
of three million acres in what is now Indiana from the Six 
Nations in satisfaction of their claims. The conveyance was. 
made to the King in trust for them according to their 
respective interests, and the suit brought in the Supreme 
Court of the United States in 1798 against the State of Vir- 
ginia to enforce their title was instituted in the names of the 
equitable owners as individuals.^ 

Among the moneyed companies with a considerable capital, 
but unincorporated, which were engaged in active business 
during the colonial period, several of the most prominent 
were in Maryland. The Patapsco Iron Works Company, 
sometimes called the Baltimore Company, was an important 
concern there as early as 1781.* Another was the Potomac 
Company, or Potomac Canal Company, formed for improv* 
ing the navigation of the Potomac River in 1762,* and 
finally incorporated in 1784;^ and a third also deserves 

. > VtAinj, ffia. of New Engfamd. TV. 995, a. 

* Lffi of Gtoirg% Mamn, I. 88. 

* TIm Sodetj of Free Trmdert of PtoniifjlTa&la. 

^ Life o/ George Maaon, I. S84, II. 341 ; Cakndar ^ Vityinia Staie Papent 
VcLVL 

" * Life of CharUe CarroU of CarrMen, L S9, 60; Bifhop, JTtff. ^Amerietm 
Meuui/oehtree,!. 58S. 

* U/kofCarreB,U. 

f V Pickca't JTisf . of the Poiomac Cvmpany^ 44| U. 

\ 
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mention, the partnership known in 1781 an the Principio 
Coiupany. ' 

Some of these associationa received from the colonial aa- 
thorities almost all the attributes of corporations, except what 
it was thought impossible to confer, that of artificial peiso- 
nality. Similar privileges were also bestowed on tenants la 
common of landed property. Thus in 1709, the General As- 
sembly of Connecticut gave the major part of the q„^ 
proprietors of the Simsbury copper mines power Corpo™tioM. 
to appoint annually a committee with the powers for their 
management now usual for a board of directors, and even . 
erected a special court to determine any differences that 
might arise between the owners or those with whom they 
dealt.* 

Adjoining proprietors of low lands or on a water-coarae 
were not infrequently given power to associate for improv- 
ing their property in such manner as a majority q^^^^w,^ 
might determine. Some of these drain compajiiea c"T»"'i™»- 
were made quasi-corporations, and could sue in the name of 
the treasurer. They were really public agencies, created < 
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It was one of the greatest of the yoluntaiy joint-stock 
companies, the ^ Mannfactaring Company'* or Land-bank 
iCaaMchiia«ttt ~ ^^ Massachusetts, whose issue of circulating hills 
LAnd-Buik. ixi 1740, against the protest of the royal Gov- 
ernor, to the amount of nearly £50,000, led to the Act of 
1741, which has been already mentioned.* This made un- 
^ lawful the establishment of or transaction of business by any 
uni ncorporated joint-stock company, having transferable 
sEiares, and consisting of over six persons. Any one violat- 
ing the statute was subject to the penalties of prcemunire^ 
that is, of confiscation and imprisonment, and to payment of 
treble damages to any merchant suffering fay his acts.* This 
continued to be the law of the land for every American 
Colony until the Revolution. 

The earliest moneyed corporation, formed for the profit 
of its members to come into existence on this continent^' 
^ 2^ under a legislative charter, was the ** New Lon- 
don Tradiof dou Society United for Trade and Commerce in 
1 BociMf. Connecticut," incorporated perpetually in 1782. 

It was a rash act. The society was formed for trading with 
any of **his Majesties Dominions, and for encouraging the 
Fishery, &c., as well for the common good as their own 
private interest.**' It proceeded to set up a land-bank and 
issue circulating notes, and with consequences so disastrous 
to the currency of the colony that after a single year the 
charter was declared forfeited and repealed, a special court 
of chancery being organized ad litem to wind up its affairs 
and do what justice it could to the unfortunate billholders.* 
The General Assembly also resolved that *^although a corpo- 
ration may make a fraternity for the management of trades, 
arts, mysteries, endowed with authority to regulate them- 
selves in the management thereof: yet (inasmuch as all com- 
panies of merchants are made at home by letters patent from 
the King, and we know not of one single instance of any 

^ Trwuaedmu o/tkt Cd. Soe. of MaM$aekiuetU, lU S, tt,S4. 
. ^IUd.,U. • CcUmialR$eord$9fCoim9diaii.yiL99^ 

« CoUnial R^e^di ^ CowMdieid^ VU iSl» iSa 
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government in the plantations doing sucb a thing), that it 
is, at least, very doubtful whether wa have authori^ to 
make such a society; and huzurdous, therefore, for thiB gov- 
ernment to presume upon it." ' 

This reference to frat^^mities was probably made in view 
of certain action taken by the General Court of MassachQ- 
setts in the previous century. That was a grant 
of license to the slioemakers of Boston to form a 
guild for the better regulation of their trade, and investing 
them with a monopoly of the market. It was made in 1648 
au3 was to endure for three years only. There was no 
capital stock, no provision for a common seal, uo 8pecifica> 
tion of the name to be assumed, nor were any words used 
that were indicative of an intention to constitute a legal 
corpoi-ation. Similar privileges were granted at the same 
session to the coopers of Boston and Charlestown.* 

Pennsylvania, in 1768, ventured to incorporate a fire insur- 
ance company;^ but not till the Continental Congress led the' 
way was there to be found, after 1741, a com- inuomw* 
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Colonies where there was an established church, charters for 
any of a different character were obtained with difficulty. 
The £^1 ol Bellomont, when Governor of New York, wrote 
in 1698 to the Lords Commissioners of Trade and Planta* 
tions, of one procured by a Dutch Reformed Church from 
one of his predecessors (and as it was hinted by means of a 
present of plate) that such a grant was a very extraordinary 
proceeding ^for it is setting up a petty jurisdiction to fly 
into the face of the government.*'^ 

There were also two tnissionary societies chartered in Eng- 
land for operations in America, which were much before the 
public eye. One was ^ the President and Society for Propa- 
gating the Gospel in New England and Parts adjacent" 
incorporated in 1659 under the Commonwealth, and rechar- 
tered soon after the Restoration. This was in the hands of 
the dissenters.* The otlier, the ^ Society for the propagation^ 
of the Gospel in Foreign Parts," was chartered in 1701, in' 
the interest of the Church of England, by the procurement 
of an American clergyman, the Rev. Dr. Thomas Bray, 
Commissary of the Bishop of London for Maryland.' This 
soon sent its missionaries over all the colonies. Grants of 
land were occasionally made to it, and it not infrequently 
stood behind the parish clergy, when they were setting up 
the claims of the church to property which had been devoted 
to pious uses.^ 

It has been already said that the large business enterprises 
of the earlier colonists bad been managed through the form 
of voluntary association in a joint^tock company. Such 
organizations were good at common law, and when the Act 
of Parliament by which they were prohibited in the colonies 
after 1741 fell with the Revolution, the old practice was 
naturally resumed. 

Alexander Hamilton organized in this manner the Bank of 

^ DoeumaUs retaiing to CoUmiai Biaicry o/New York, IV. 4S7, 468. 
' Doaglast' Sumwuiry, IL ISl ; DoeumenU rtlaUng to lA« Colonial 
Horn York, IV. 455. 

• Vtnj, Hiatoqf rftU American Epioeopal Ckurek, L 14t. 

• See DooglMt' Svmmarg, IL 106, 114, 1S7. 



PRIVATE CORPORATIONS 



276 



New Vork,' whicb did a large businesa without a charter 
luntil 1791, 

Land comiiiinies were formed in the same way. The 
Connecticut Gore Land Company, which bought in 1796 

9 Connecticut title to a long gore of territory i^„^ 
Invest o£ tlio Delaware lliver, was one of this wmpmiw. 

and the conveyance was talten to five of the mem- 
in Ixilialf of all tlie shareholdera.' 
The table appended to this chapter shows that no consider- 
Jtblo impulse towards the granting of business charters was 
■elt in any of the United States until after the adoption of 
kIio national Constitutioa. This first put our foreign com- 
jnerce and that between the States upon a solid footing. It 
lirst also gave to capital a sense of security, for the govem- 
pient which it replaced had been found from the first too 
weak even to protect itself. 

The States, however, for many yeai-s after 1789 dealt such 
fcharters out with a sparing hand, and most of tlie large 
fciuainess enterprises were still carried on by volun- E«riy Suu y' 
fury associations. The cumbersome methods of ^''■"'"- 
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themselves from their inherited prejudices against private 
corporations. It was the same sentiment that put so many 
restrictions against voting in proportion to stock interests 
into our earlier charters, and which looks to-day with dis- 
favor and suspicion upon the modem ^ trust," whether its 
business be fairly or unfairly conducted. 

Of the charters granted prior to 1800 for moneyed coipo- 
rations, two-thirds were of a quasi-public character, and such 
as carried or might properly have carried the right of emi- 
nent domain. Most of these were for the improvement of 
transportation facilities by roads, bridges, and canals, or by 
deepening rivers or harbors. Of the corporations whose 
business would bring them into daily contact with the people 
at large, irrespective of locality, there were less than eighty, 
the most considerable of which were twenty-eight banks and. 
twenty-five insurance companies.^ 

By this time, however, the number of public and municipal 
corporations, religious societies, academies, library companies, 
and public quasi-corporations, such as drain companies, had 
become very large, and probably approached two thousand. 
The principle of freedom of incorporation or organization 
under general laws had been applied to them in several of 
the States, although only extended thus fac to a single class 
of private corporations, and fay a single State.* 

« 
/^ What now had been accomplished towards the formation 

[ uf an American law of corporations by the close of the eigh- 

V teenth centniy? ^ — 

Law is the philosophy of society. It must reflect the 

political and economic views of the State for which it speaks, 

or it speaks in vain. It must answer the needs 

phiioBophj of the people who are subject to it, or they will 

^' throw it aside. Under the English and American 

system of government to keep Law and Society in adjust* 



^ See tabulated Uat of eharten on p. Sit. 

* North CafbUna, in the caae of canal companlaa. 



\ 



X f 



V helping him will affect tlie rest of the com 
ts act more slowly. They do not act at al 
1 interest have had a fair opportunity to be 
e that judicial notice of the lessons of hisi 
re of things, which stands for the common 
common sense of the people at large. Thej 
ience which rests on reason, and proclaims a 
mental principles : (Uaante rotume, eeuat et {j 
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Before the Revolution the people had accuBtomed them- 
selves to the assertion that their charters had made them t 
/ Acbarttr Certain i rrevocable gran ts, one of which was that I 

itAgimat. fliAir nrartk frk nnaai>aa A.11 fit a riflrltfa tLXiA nriinlACTAA ■ 



itAgimat. ^^j ^Q]^ ^ possess all the rights and pri^ 
of Englishmen. From this standpoint, it was a logical con* 
elusion that they could no t be taxed without their own V 
consent. To do so was to alter the colonial charters, and in 
the language of Franklin, they could not be altered, ** but by 
consent of both parties, the King and the colonies.**^ An 
executed grant is i nviolable because it is a cpntrac t. The 1/ ^ 
party who made it has lost certain rights; the party who 
received and accepted it has acquired them ; and each must 
stand by ilia ^ymgrin . 

The same effect was attributed under the proprietary char- 
ters, both to them and to such charters as the proprietaries 
might themselves grant by their delegated authority.* Presi'^ 
dent Clap in 1768 had set up, and successfully, a similar 
claim as to the charter of Yale College, when the General 
Assembly were threatening to amend it without the consent 
of the corporation.* 

Here then was one fait aeeomplu It became such by the 
Revolution, if not before it. The Declaration of Indepen- 
dence proclaimed this doctrine of the inviolability of grants 
of franchises, when it gave as a reason for renouncing all 
allegiance to George III. that he had assented to Acts of 
Parliament ^ for taking away our charters . • • and altering 
fundamentaUy the powers of our governments.** 

A different theory was asserted and acted upon by Penn- 
sylvania in 1785, when she repealed the charter which she 
had granted to the Bank of North America, notwithstanding 
the masterly argument of James Wilson in support of its 

* 

> TbeM words were mied bj him in 1769. FranUin^t Worki (ed. of 1884), L 
SIOl He had asierted the tame doctrine at the bar of the Honae of Commooe la 
1786. Ihid^ll^ 

* lUd^Lr. Report 0/ tkt CommitUn o/OrUw^neu ^AMA$99mUg^Pi 
$fl9aida, Ib 1767. x 

• TmmboOy Hitlorg rf ConMeUctd, H 881. 
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vested righto.*. Two years later, however, the injustice waa 
redressed b; a new charter, and aa soon as the question 
whetlier a charter was a contract came before a judicial body 
it was uuhesitatingly (in the Dartmouth ColUgt Cate) de- 
cided to be such, and therefore to he inviolable.* 

Another doctrine may bo said to have become established 
by popular acquiescence before tlie opening of the moeteentlt 
century. It ia that a corporation can acquire a i„te™ui« 
legal existence under the laws of aeveral States, ™t»™"<«»- 
by accepting a charter from each ; and so in each be a corpo- ^ 
ration, although holding its meetings in but one of them. 

The Brst of those organizations was the Bank of North 
America, chartered fiwt by the Congress of the United States 
in 1781, and then in 1782 by Pennsylvania" and New York, 
and in 1786 by Delaware. This is still in existence under 
the form of a national banking association. Another was 
"The Corporation for the Relief of the Widows and Chil- 
dren of Clergymen in the Communion of the Church of Eng? 
land in America," which received charters from New York, 
New Jersey, and Pennsylvania (1785). Each authorized the 
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sens were to become ^ The Gorpoiation for the Relief of the 
Widows and Children in the Communion of the Protestant 
Episcopal Church in the Commonwealth of Pennsylvania,** 
with a new seal of their own* 

The courts of the nineteenth century have often had occa- 
sion to define the nature and incidents of such consolidated 
corporations ; but they were an inheritance from the century 
before, and in that the legal conception of a dual personality 
in bodies of this nature had become familiar. 

In respect to the powers of legislation granted by the 
colonial charters, the popular construction, as has been seen^ 
-. had always favored extreme liberality. . This was 

•tnictioa in accordaucc with the general English doctrine 

that as a corporation was a person, it had all the 
rights of a person, in the absence of a particular exception or 
prohibition. This lay at the root of much of the opposition . 
to the ratification of the Constitution of the United States. 
As Patrick Henry put it, in addressing the Virginia Con* 
vention, the Congress which it created could do everything 
that it was not forbidden to do.^ But as soon as the courts 
set themselves to constructing an American theory of corpo- 
rate personality, the judicial position became antagonistic to 
what had been the common opinion before the Revolution. 
All our circumstances were changed. It had been our inter- 
est to make the most and claim the most of whatever fran- 
chises we had obtained from the Crown or the agents of the 
Crown. Americans had been only recipients of corporate 
privileges. Now they began to be givers, also. They had 
been but too glad to repeat the doctrine of the English 
Judges that corporations possessed power to do anything 
which they had not been expressly or* by fair implication f or- 
Indden to do.* Their own Judges now began to assert that 
corporations could do nothing which they were not expressly 
or fay fair implication authorized to do.* 

^ BOioe't DebaUBf UL 461. * PoUock on ConiraeU, Appendix R 

* Head V. Pzoridence luarance Ca, S Cranch't Reports, 127; Baldwiiit Mod' 
grn PoUHeai lutiNtioM, 901 
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Starting with this assamption there was less to fear from I 
free grants of corporate franchises. They could be used for 
Ihe proper purposes of the corporation, hut for PrMdomol 

B only. Hence the principle of free incorpo- '■>"'[»'■'»"■ 
hition under general laws early found its way into American 
legislation, while even now it is in England subject to great 
^strictions. Hence also special charters have been far more 
-eely granted with us, and corporation law has become a 
luuch more important and extensive branch of jurisprudence.' 
Ilence also the corporations of one State were for a long timfl 
Incouragcd to engage freely in business in any of the others, 
|knd are still admitted for this purpose on easy terms.' Up 
I 1839, on the other hand, no case was to be found in the 
bnglish reports of a suit brought by a foreign corporation on 
lin English contract.' 

The first general incorporation law, since the days of Queen , 
tlizalteth, was enacted by New York in 1784. Delaware fol- ! 

wed in the same line in 1787,* and Pennsylvania in 1791.' 
[The system thus early inaugurated and since so extensively 
Bursued, of free incorporation, offered to all on equal terms, 
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The political composition of the United States, compie- 
hending as they do so many separate sovereignties, which for 
TiMMti«r -most purposes are independent of each other as 
ft corporatkm. ^^jj j^g q£ ^^ general government, rendered the 

personality of a corporation of peculiar importance with refer- 
ence to its relations, first to the State from which it derived 
its franchises, and then to the outside world. 

Every person in human society must owe allegiance to 
some sovereign. Unless he be a mere nomad, the*place of 
his domicil determines who this sovereign is. 

A corporation has its seat and legal domicil in the land of 
its charter. As a person, it is always amenable there to the 
process of the territorial courts, and subject to the visitorial 
power of the government, or of those to whom that govern- 
ment has committed it. It is personally bound to answer for 
the due ezerciBe of its franchises to the authority from which, 
they were derived. It is personally bound to contribute to 
the support of this government, and pay taxes on its franchise 
wherever its property may be situated^.. 

These obligations must bring corresponding rights. As 
holding the position of a citizen, while not necessarily en- 
titled to claim such political rights as those of suffrage or 
representation in the legislature, the corporation may assert 
at least a prima facie title to the ordinary civil rights of 
property and contract, belonging to the individuaL 

Restrictions against the ownership of . property by aliens 
therefore do not apply to it. Hence, although every share 
' of its stock be held by foreigners, it may acquire 

**" land, or ships, or other property, the ownership 

or control of which is by the general law restricted to citi- 
zens, if such be within its charter privileges. Under the 
operation of this principle, no inconsiderable part of the 
British merchant marine is now virtually owned by Amer- 
icans. They organize or buy into British corporations author- 
ized to engage in navigation. So in Japan, the foreigner has 
had no trouble, since her adoption of the system of fireedom . 
of incorporation by general law, in acquiring land titles. Ho 
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8 debarred, but the registered company or corporation, of 
he ehares of which be may ^ the principal or 8o!e owner, 
B not. As a judicial person it is n Japanese subject, and 
:an buy and hold in fee simple whatever land ita articles <d. 
issociation may justify, 

Wliile our courts regard every corporation as a cititen of 
lie sovereignty from wbicb its francbiaes were derived, they 
lave come to this conclusion by a devious path. It waa 
'estcd originully on a presumption of law, that all its mem* 
)ers were such citizens, and this in turn oo the historical fact 
hat most charters have been granted by a sovereign to his 
iwn subjects rather than to foreignent. A far more satis- 
actory and simple position would have been that when the 
State creates an artifloial person it makes it its 
Mlitical subject; and this is practically the prea- 
int doctrine, for no evidence is admissible to throw a corpo- 
ution out of court by showing that in fact its members are 
lot citizens of the sovereign to whom it owes its charter.* 

Two of our earliest corporation cases turn upon the per- 
onality of public corporations. In one, an action by the 
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and solemnify. A royal patent must bear the great ual 

of the realm. So a corporate obligation must be aathenti- 

.... oated bv a common seal. The American conrts 

eMpnau preceded tbose of England in declaring this rote - 

to be o1»(dete.* The earlier American cbarten 

frequentlj prescribed a particular mode of signing written 

contracts, and at first our courts were inclined to enforce this 

strictly. In 1804 Chief Justice Maishall laid it down that 

I as corpontions received all the powers they possessed from 

1 their charter, it followed that ** when it prescribes to tbem a 

I mode of contracting, they must obeerre that mode, or the 

infltrament no more creates a contract than if the body bad 

never been incorporated."' This statement of the law was 

approved by the Supreme Court of New York in 1807,' but 

rejected ten years later by t^e Supreme Court of Errors of 

Connecticat,* and would now n owhere be accepted as correct* 

It is abundantly settled tiut, in the absence of a prohibititHi 

against any other mode of contracting than that particolariy 

authorized, agreements may be executed l^ a corporation in 

any manner established by the practice of its officers, or ons- 

tomary in the case of those engaged in the same line of 



In the Connecticut decision to which reference has jost 
been made, another doctrine was affirmed by a majorify of 
the Judges which was certainly unsound. This was that 
a private corporation, being constituted by a private law 
which, onlike a public law, was not presumed to be known 
to all men, could not set up against one who was in fact 
ignorant of its terms a departure from its charter as to the 
formalities required for tiie execution of a contract* The 

* On)' B. Portltad Bank, S MuMchnvettt Ttaporia, 3U ; Back of ColnmU^ 
7 CnDch'a Reporti, 199 ; Brongliton v. HuchMMi Wau Winka Co^ 3 Bwi» 
wan A AldenoQ'i Reptnta, I, T, It. 

■ Head V. ProTidence Inmraiice Co., I Cianch'i Bapoit^ IIT. 

■ BmUj w. Marine Im, Co., 9 JohDMn'i Reporta, 10), 114. 

* BDlklc7 e. Detb; Elthiog Co., 9 Connecttcnt Sepoita, SSI, tSS. 

■ Banca v. Ontario Bank, 19 Ifew York Beporti, 151 

* Bolkelej *. Derby Flthlng Co., 9 Connaetlcnl RcpoitotlH, tSI. 
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|llacy lay in assuming that because those not partiee to a 

Irivate law are generally not held to be cognizant of its pro- 

ftsione, therefore one contracting with an artificial persoo, 

living its capacity to enter into the agreement to a private 

■)art£r, was not bound to see that it was entered into in Bach 

I manner as to come within the grant. On the contrary, 

lis knowledge that it was an artificial person would always 

liurge hiia with the duty of inquiring whether it really had 

lie authority which it professed, to act as it did, and of get- 

Ing this information from the only authentic source, — the 

fiarter itself or articles of association, which under car 

system must in all cases be on record in some 

[ublic office. A power under a chatter is like a power under 

rill. Not only is there a written document which defines 

at it is, but its exercise must be subject to any conditions 

iscribed in creating it, and all parties claiming under the 

lower are chargeable with notice of what these are. They 

e the means of knowledge, and act at their peril if they 

3 not make use of them. 

J question thus involved turns, in one point of view. 



The ( 
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resulting £roxn the application of this doctrine brought some 
of our courts to take the ground that the corporation might 
be estopped from setting up a want of power to contract^ 
where such a^ defence would work practical injustice. The 
corporation was viewed as in this respect identical with its 
shareholders. It was the custodian of their funds for cer>. 
tain purposes which they had specified. If they chose for 
their own profit to enlarge the terms of the trust, by author- 
izing or acquiescing in a contract which went beyond it, 
they ought not to objecti if the transaction turned out to be 
a losing one, that it was unwarranted by their charter. As 
it was put by the courts of New York : ** The plea of ultra 
I mrcM should not prevail where it would not advance justice, 
but on the contrary would accomplish legal wrong. "^ The 
Supreme Court of the United States at one time favored this 
view, but has finally reverted to the original position that a^ 
charter is an enaUhig Act, and contracts beyond its proper 
scope wholly void. In an opinion given in 1890, in a long- 
litigated case of great importance, it stated the law thus: — 

''The charter of a corporation,, read in the light of any gen- 
eral laws which are applicable, is the measure of its powers, 
and the enumeration of those powers implies the exclusion of 
all others not fairly incidental. All contracts made by a corpo- 
ration beyond the scope of those powers are unlawful and void, 
and no action can be maintained upon them in the courts, and 
this upon three distinct grounds: the obligation of every one 
contracting with a corporation to take notice of the legal limits 
of its powers; the' interest of the stockholders not to be sub^ 
jected to risks which they have never undertaken; and, above 
all, the interest of the public, that the corporation shall not 
transcend the powers conferred upon it by law. ... A contract 
ultra vires being unlawful and void, not because it is in itself 
immoral, but because the corporation, by the law of jts creation, 
is incapable of making it, the courts, while refusing to maintain 

94t; Hood V. New York 4 New Hatoii B. R. Ca, SS ConiMcticiit Reporte, 508, 
ftlS.' 

1 Leilie v. LoriUard, 110 New York Beportf, 519 ; 18 Noxtkeasteni Reporttt, 
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ny action apon the unlawful contract, have olwftys strivea to 
o justice between the parties, bo far as could be dono coo- 
istently with adherence to law, by permitting properly or 
loney, parted with on the faith of the unlawful contract, to b« 
ecorered back, or compensation to be made for iL 

" Id such a case, hnwever, the action is not maintained upon 
he unlawful contract, nor according to its termsi but on an 
mplied contract of the defemlant to return, or failing to do 
bat, to make compensation for, profierty or money which it has 
:o right to retain. To maintain Bucli an action is not to affirm,' 
put to disaffirm, the unlawful contract." ' , 

A scholarly and thoughtful writer on this subject has sug- 
;eBted that this language ought to be taken as npplicaUe 
inly to corporations charged with public duties, such B8 
ailroad companies.' The reasoning which led up to it, how; 
ver, ia applicable to those of every class, and no such Hmi- 
ation can be imposed without destroying the logic of the 
lecisioD. 

While the doctrine of the courts of the United States on 
his point is not binding on those of the States, it carriea 
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peoKm* He has no right to do a wrong. He may have, 
howevei^ the physical power; and for any miBuae of that 
power he muat be answerable. The corporation stands in 
the same position; for whatever injury it occasions mnst be 
due to the act of a natural person, whom it has placed in a 
position to do it. The role of re9jHmdeat iuperior therefoie 
applies. 

A distinction, however, has been drawn, as to this, be- 
tween charitable corporations and those formed for the profit 
of their members. If the agent of a charity has 
been selected with dne care, he is alone respon- 
sible to third parties who suffer £rom his wrongful acts done 
in the course of his employment. Were it otherwise, funds 
intrusted to the managers for one purpose would be diverted 
to another.^ 

Public corporations also are recognized as having a certain, 
immunity peculiar to themselves, and at the risk of appear- 
p,!^ ing to repeat some statements made in the preced- 

^ffponikm. ing chapter, it seems necessary here to comment 
on this, in order to emphasize the contrast between them and 
those of a purely private character. 

So far as they act in a governmental capacity and for the 
sovereign, they will not ordinarily be held to respond in a 
civil suit for the misdoings of their agents. Precisely what 
is the line of demarcation between governmental and minis- 
terial services the courts have found it difficult to determine ; 
and no definite standard can be said to have been yet set up. 

An exception te this rule has been recognized by some 
courts in regard to acts done in discharge of a function con- 
ferred upon a municipality as a special privilege at its own 
request. As to this, it is deemed to assume much the same 
liaUlities which would attach to a private corporation which 
was similariy endowed.* 

As to the contracts of public corporations, we need never 
trouble ourselves to inquire whether obligations assumed 

1 Hmxhs p. Wtterbniy Hospital, 66 Connectient Reporti^ 9B, |M. 
* JoDM •. New HATen» 34 Connecticiil Reporti, L 
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without authority have been made good by long and general 
itcquiescence. If an estoppel can ever be invoked to pre- 
clude a private corporation from denying its right to do what 
all its shareholders have authorized, though ita charter did 
not, it is because all the real parties in interest have so acted 
as virtually to enlarge the scope and terms of their original 
association. By that they consented to something: theyhave 
since consented to more. But the public corporation ia not 
founded on any voluntary association. Its membera are con- 
stituted such without asking their consenL Many of them are 
children unable, from their infancy, to contract at all. They 
are brought together not for their own good so much as for the 
public good, — the good of the State of which the particular 
corporation is one of many political agenciea or subdiviaiona. 

If, therefore, a municipal corporation exceeds its authority 
under any form of public contract, it is not bound, whatever 
may be the course of conduct pursued by its inhabitAQts. 

Such corporations, like nations, speak for a certain terri- 
tory and those who inhabit it. So, as with nations, neither 
a change in the form of government, nor in those who 
dwell under it. will destrov nhlicrations nravioiislv cnntracted. 



'1 nrn-h -ij ^.' -. . .1 ■ ■ ,. . . - - - - - 
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The principle of home rule is the root of American polit- 
ical institutionB. It has led some of our courts to go to great 
lengths in securing to municipal corporations the 
administration of their own local affairs as against 
statutes designed to divert it into the hands of officers ap- 
pointed by the State. ^ No such interference with the opera- 
tion of an Act of Parliament would be dreamed of by an 
English court 

Judge Story, owing laigely to his acquaintance with the 
I BormtiMM principles of Roman and French jurisprudence, 
In Ameri- was the author of several of the most important 
*^ ^' of the innovations of American law. 

Among those affecting corporations, one was that already 
mentioned, regarding their power to bind themselves by a 
contract not in writing or under seal. The Eng-_ 
lish rule, he declared, was obviously inapplicable 
to corporations created by a statute which placed their manage- 
ment in the hands of a board of directors. Such a board 
must act by the vote of a majority, and the record of that vote 
gave it all necessary form.' Nor was a record, nor even a vote, 
always essential. A vote might be presumed from a course 
of conduct which implied that such action had been had.* 

Another was what is known as the ^ trust fund " doctrine. 
This he asserted in 1824, in the Circuit Court of the United 
TiM** trait States, in a suit brought to recover from the 
faii4 ^^ shareholders in an insolvent bank part of its cap- 
ital which had been improperly divided among 
them by the directors. It was, he said, the diversion of a 
fund held in trust for creditors, to another use.^ 

This doctrine, in course of years, came to be generally 
misunderstood. It was taken to mean that the capital of 

1 Bute r. Dennj, 118 Indiaiw Reports, 449 ; 21 Northeastern Reporter, 274 ; 
State f. Williams. 68 Connecticnt Reports, 131, 156 ; 170 United States Reporti^ 
aei. See Chapter II., pp. 40^ 46. 

* Fleckner r. Bank of the United States, 8 Wheaton's Reports, S3S. 

* Bank of the United States v, Dandridge, IS Wheatoo's Reports, 64. 

* Wood 9. Dnmmer, 8 Mason's Reports, 80S. 
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I every moneyed corporation was a troet fund for the benefit 
I of its creditors, held by the directors as their truBtees. Such 
conception of the position of a board of directors was 
I radically wTong. They are indeed trustees, but primarily tor 
I the corporation or its shareholders, and so long as the coipo- 
I ration is solvent, are accountable to it alone. No trust for 
I creditors is itLiaed until it becomes necessary to itnpl; oue 
I for their protection; that is, until the corporation becomes 
I insolvent, or a creditor is forced to seek judicial aid to secure 
I his riglitfl. The trust fund theory, therefore, is in its essence 
I a mere rule of administi'atioii. It determines the disposition 
I of those a::isets only upon which a court has already, ia some 
1 manner, laid its hand.* 



The word " trust ^' has acquired a new meaning of lata 
I years, in popular speech. It is used to signify those comhi- 
1 nations of corponitions which are effected, not by 
I any legal process of consolidation, but through 
1 the device of placing the control of the shares in each in 
the hands of a trustee, this trustee being often a corporation 
organized for that special purpose with a monster capital. 
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So far as such legislation has come from the hands of Con- 
gress it has been necessarily hampered, and indeed ham- 
strung, by the limitations of the Constitution. Congress 
cannot regulate the domestic commerce or manufactures of 
any Stata If combinations are formed to monopolize it, the 
remedy is in the State courts.^ When, however, one of these 
associations of corporations seeks to regulate prices for trans- 
portation between the States, the Act of Congress is held to 
set up a bar, however fair and reasonable the charges may be.* 

The State courts, in dealing with these trusts, look through 
the artificial personality of the corporations interested, and de- 
termine the cause, in view of the real substance and effect of 
the transaction. For what the shareholders do, by concerted 
action, to transfer the control from one board of directors to 
another, the corporation itself is virtually held responsible.* 

Similar considerations control the disposition of equitable 
actions by creditors of a corporation whose stockholders by 

some transfer of their shares have undertaken to 
transfer the business to a new concern. This is 
treated substantially as if it were the original one, so far as 
may be necessary to preserve rights which might otherwise 
be evaded.^ 

The absolute freedom of trade between the States, and the 
fact that private corporations control so large a part of the 
business and own so much of the property of the country,* 
have made it of the utmost importance to settle the relations 
of such corporations to States other than that by which they 
may have been incorporated. 

As to this, the courts hold that they have no right to go 
outside of their own State to do business. If they are 

1 United States o. The E. C. Knight CoroptuiT, 156 United States Heports^ 1. 

* United States r. Joint Traffic Association, 171 United States Reports, 565. 

* State 9. Standard OQ Co^ 49 Ohio State Reports, 137; SO Northeastern 
Reporter, S79 ; People v. Chicago Gas Trust Companj, 190 Rlinois Reports, 269. 

* Hibemia Insurance Co. v. St. Lonis Transportation Co., IS Federal Reporter, 
516 ; Woodhridge v. Pratt A ^Vhitney Co., 69 Conuecticnt Reports, 804, SSO. 

* See the remarks of Mr. Justice Field, at the Centennial Celehratioo of tho 
organiiation of the Snprems Court, 134 United SUtes Reports^ 74S. 
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The statutes of many of our States subject sharebolders to 
a liability in favor of creditors of the corporation beyond the 
amount of the shares which they have taken. If so, their 
contract to take the shares implies a contract to assume also 
the statutory liability, and they can be made to fulfil it in 
any State. 

lAvn also often exist making them liable to creditors, if 
fslse statements of its financial condition are filed by the 
officers of the company. These, as well as similar statutory 
rights against the officers themselves, are regarded as coming 
under the same rule.^ 

The franchise of a corporation is held not to be its prop- 
erty in such a sense as to give it the right to dispose of it.' 
^ Hr^rt^ of But such a right may be specially conferred upon 
^nat^^m, it by the State. It is so conferred when the 
corporation is authorized to mortgage property which, with- 
out the franchise to use it as the corporation could, would 
be deprived of its main value. Hence if such a mortgage be 
authorized and given, the mortgage creditors acquire a vested 
interest in the franchise which a repeal of the charter cannot 
destroy.* If a repeal could have that effect, it would impair 
the oUigation of a contract, and so contravene the Constitu- 
tion of the United States. ' 

So, if the State by its right of eminent domain takes prop- 
erty of this nature for public use, as it must make ^just 
compensation " for it, the value of the franchise must be in- 
cluded in the amount to be thus paid.^ 

It is also one of the judicial corollaries derived from the 
IkLftmouth College Case^^ to which reference has already 
been made, that the charter of every private coxporation 



Rqxyita, 377 ; Btrber v. iDternational Companj of Mexico^ ibid, 5S7, 
SM; Haneock Nmtiooal Bank v. Farnam, 176 United Statei Reporti^ 640. 
1 Hnntingtoii v. Attrill, 146 United States Report^ 667. 

* Fietmn v. Haj, 122 lllinoifi Beports, 203; 13 Northeastern Reporter, 601. 

■ People V. O'Brien, 1 1 1 New York Reports, 40 ; 1 8 Northeastern Reporter, 691. 

* MoDODgahela NaTigation Co. r. United States, 148 United States Reports^ 
k 

* DutoMNith College v. Woodward, 4 Wheaton's Reports, 61S. 
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implies a covenant on the part of the State that it maj 
quietly enjoy the reasonable and beneficial exercise of 
its franchises, so long as they continue unim- i„piieddow 
paired. Thia flows from the principle that every "'°'«'"- 
gift or loan carries with it the right to make the subject of 
the trdusfer useful to its new possessor. If, therefore, » 
railroad company is incorporated and builds its road in a 
proper manner and at reasonable cost, the State of its charter 
would violate it« implied covenant if it, by subsequent legia- 
lation, undertook to cut down the earnings of the company 
to such a point as to endanger the rights of its creditors, and 
to deny its stockholders any returns upon the capital invested.* 

The Fourteenth Amendment has put the property of &U / 
private corporadona on a new footing of security. TluB ia 

by virtue of the decisions of the Supreme Court jhe FourteMiih 
of the United States that as they are included in A™«n'i'neni. 
the general term "persons," they are entitled to the full 
benefit of its guarantees against deprivation by authority of 
any State of property without due process of law, or denial 
by any State of the equal protection of Its laws. 
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quires that eveiy one shall have notice before ^is property 
rights can be directly affected by a particular proceeding 
against him under authority of the State.^ 

But while this view of the separate personality of the cor- 
poration with its attendant rights is generally maintained, 
it has become, during the last half -century, more and more 
common for courts to look through this artificial conception 
of their nature to the individuals who in fact compose them, 
not only in such cases as have already been described, but 
whenever this is necessary to do full justice to all interests ' 
involved. 

The treatment of the subject which seemed necessary in 
order to bring out in clear form the beginnings ^f the Amer- 
ican law of corporations has necessarily, so far as it related 
to the colonial period, assumed something of an historical ^ 
character. This may serve to justify the closing of this 
chapter with the tabulated list to which reference has already 
beenmade. 

UST OF AMERICAN CHARTERS 

For private corporations for business purposes granted 
prior to 1800; including, (1) those from the several Colonies 
and the States which respectively succeeded them ; (2) those 
from States other than the original thirteen; (8) those from 
the United States. 



CoLomAL AND Statb: the Old Thibteeh 

New ffampshire. 

1796 Proprietors of the New Hampshire Laws of N, H., Ed. 
Turnpike Road 1797 . .p. 325 

1799 The New Hampshire Insurance Co. Belles, American 

Industrial His- 
tory "826 

1 HRgtf r. Redanuitioii DSttrict, 111 United SUtM Reporti, 701. 

\ 
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k2 ' The Marine Society of Salem 



B2 Act in support of the National 
Bank. (Dank of North America; 
giriug it a raonopol; of the bank* 
ing business ) 

ft3 ■ Proprietors of Mattakesset Creeks 

P4 The President and Directors of the 

Massachusetts Bank 
B5 Proprietorsof Charles River Bridge' 

p7 Proprietors of Maiden Bridge 
p7 Proprietors of Essex Bridge 

feS Proprietors of the Beverly Cotton 
Manufactory * 
•Proprietors of the Androscoggin 
Boom 



Private and Special 
Statutes, Ed. of 
1805, I. vii 

Laws, Ed. 1807, I. 



66 
Private and Special 

Laws, I. 61 
Laws, Ed. 1807, I. 

115 
Private and Special 
Laws, I. 



lb. 



153 



Private and Special 
Laws. I. 175 
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Proprietors of Essex Merrimack Private and Special 

Bridge Laws, L 337 

CoDQCcticut Biver Bridge Go. 345 

• Massachusetts Society for Promot- 

iDg Agricaltore 348 

Proprietors of the Massachusetts 

Canal 357 

Proprietors of the West Boston 

Bridge 361 

Proprietors of Monson Harbour in 

Wells 379 ^ 

Proprietors of the Locks and Canals 
on Merrimack Biver ~ 382 

- Proprietors of Greorge's Biver Canal 412 

1793 New Meadow Biver Bridge Co. Private and Special 

Statutes, Ed. of 

1805, L xiu- 

Proprietors of Andover Bridge Private and Special 

Laws, L 425 

1793 Proprietors of Haverhill Bridge Private and Special 

Laws, I. 435 
Proprietors of Sheepscott Biver 

Bridge 464 

Proprietors of the Middlesex Canal 465 

1794 Proprietors of the Newbury-Port 

Woolen Manufactory 479 

Proprietors of the Portland Bridge 502 

Proprietors of the Back Cove Bridge 514 
Proprietora of the Upper Locks 

and Canals on Connecticut Biver, 

in the County of Hampshire 516 

Proprietors of Merrimack Bridge 523 

1795 Damarascotte Biver Bridge Co. Private and Special 

Statutes, Ed. of 
1805, L xiv 
President and Directors of the Nan- Laws, Ed. 18079 IL 

tucket Bank 664 

Massachusetts Fire Insurance Co. 688 

Proprietors of the Falmouth Canal ^ 690 
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■Massachusetts Society for the Aid Laws, Ed. 1807, II. 
of EmigraotB 693 

Proprietors of the Water Works Private and Special 

in the Mi<ldle of the Town of Laws, IL 
Pittsfield 13 

The Boston Water Co. (The Aque- 
duct Corpomtion) 19 

Proprietors of the Cumberland 
Canal 42 

Proprietors of the Falmouth Canal 46 

Proprietors and Directors of the Laws, Ed. 1807, IL 
Merrimack Bank 692 

Kennebeck River Bridge Co. Laws, Ed. 1807, II. 



First Massachusetts Turnpike Cor- 
poration 7i8 
Proprietors of the Kennebeck Bridge Private and Special 

Laws, II. S5 

Proprietors of the Calico FriDting 

Manufacture 64 

^ Proprietors of the Roxbury Canal 70 

■ Portland Marine Society 72 
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1798 



Proprietors of the Aqnednct in 


Private and 


Special 


I^uicaster 


LawSy II. 


107 


Proprietors of the Plymouth Aque- 






daot 




109 


Proprietors of the Aquedaot in 






Wilbraham 




112 


Proprietors of the Eastern Biver 






Bridge at Calls Ferry in Dresden 




129 


The Second Massachusetts Turnpike 






Corporation 




130 


The Proprietors of the Upper Bridge 






on Eastern Birer 




134 


Proprietors of the Aqueduct in 






Northfield 




136 


Proprietors of the Salem and Dan- 


Private and 


Special 


vers Aqueduct 


LawSy II. 


137 


The Third Massachusetts Turnpike 




— * 


Corporation 




140 


Proprietors of Ten Mile Falls Canal 




168 


Proprietors of Lewiston Bridge 




174 


Proprietors of the Kennebunk Pier 




188 


Proprietors of Mills on Charles 






Biver 




198 


The Wilbraham Bridge Co. 




198 


The Proprietors of York Bridge 




199 


Massachusetts Mutual Fire Insur- 






ance Co. 




211 


Proprietors of Mills on Mill Creek 






and Neponset Biver 




226 


Proprietors of the Springfield Aque- 






duct 




234 


First Aqueduct Company in Wren* 






tham 




240 


Proprietors of Amesbury Ferry 




1 


Aqueduct ^ 




246 


Proprietors of the Aqueduct in 






Hopkinton 




254 


President, Directors, and Company 


Laws, Ed. 1807, II. 


of the Portland Bank 


N 


868 


Newbury Port Marine Insurance Co. 


• 


862 


* 


t 
t 





^^^^^^^ft_H^^I 
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Presitleiit, Directors, aud CompaDj 


Laws, Ed. 1807, IL 


of tlie Esses Bank 


863 


■ Marbleliead Marine Societ7 


Private and Special 




Laws, II. 2U 


Boston Marine Insurance Co. 


2W 


Williamatown Turnpike Corpora- 




tion 


291 


Fiftb Masaachusetta Turnpike Cor- 




poration 


295 


Newbury Port Marine Insurance Co. 


Private and Special 




Laws, 11. 302 , - 


Sixth Maasacbusetts Turnpike Cor- 




poration 


827 


R!u>de Island. 




1 The President, Directors, and Com- 


Laws of E. I., Bi 


pany of the Providence Bank 


1798 447 


5 The President, Directors, and Com- 




pany of the Bank of Rhode Island 


462 


9 The Providence Washington Insur- 


Bolles, American 


ance Go. 


Industrial His. 


^1 
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1 Priyftte Laws 



167 



115 



617 



679 



The President^ DirectorSi and Com- 
pany of the Union Bank in Kew 
London 
1796 The President, Directors, and Com- 
pany of the Middletown Bank 

The Company to clear the Channel 
of the Ousatonio Biver (never 
organized) 

The Mutual Assurance Company of 
the City of Norwich 

The Hartford, New London, Wind- 
ham, and Tolland County Society 
[Boad] 

The New London and Windham 
County Society [Boad] 

The Norwalk and Danbury Turn- 
pike Company 

The Oxford Turnpike Company 

1796 The President, Directors, and Com- 

I>any of the Norwich Bank 

The Proprietors of the Half Million 
Acres of Land, lying South of 
Lake Erie'' 

The Company for erecting and sup- 
porting a Toll Bridge from New 
Haven to East Haven 

1797 The Hartford Aqueduct Company 

(Acts and Laws, May Session, 
1797, 465. Never organized). 
1797 The Proprietors of the Niantic Toll 
Bridge 

The Proprietors of the New Bury- 
ing Ground in New Haven 298 

The New Haven Insurance Company 680 

The Boston Turnpike Company 1202 

The Fairfield, Weston, and Beading 
Turnpike Company 1266 

The New Milford and Litchfield 
Turnpike Company ^ 1383 

^ 8m Holmes v. Clerdiuid B. B. Co^ SS FMsral Rsportor, 100. 



. 1809 

1380 

140Q. 
1415 

131 
Acts and Laws, 0cto- 
belr Session, 1796^ 

451 
1 Private Laws 

241 



48 
1 Private Laws 

279 



•■• 



■ 


^^HH^JilH 
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803 


^M 


The S.iquituck Turnpike Company 1 Private Laws, 1437 


^^H 


The Strait's Turnpike Company 


1456 


^^H 


The Stratford and Weston Turn- 




^^H 


pike Company 


1460 


^^H 


98 The Aqueduct Company of th* 




^^H 


Town of Durham 


42 


^^H 


The Windsor Aqueduct Company 


63 


^^H 


The Company for erecting and sup- 




^^1 


porting a Toll Bridge with Locka 




^^1 


from Enfield to Suffield 


260 


^H 


The Derby Turnpike Company 


1251 


^^H 


The Green Woods Turnpike Com- 




^^1 


pany 


1283 


^^1 


The Hartford and New Haven Turn- 




^^1 


pike Company 


1297 


^^1 


The Talcott Mountain Turnpike 




^^1 


Company 


1465 


^^1 


The Litchfield and HarwintonTurDT 




^^H 


pike Company *" 


1337 


^^H 


The Ousatonic Turnpike Company 


1411 


^^H 


99 The Canaan and Litchfield Turn- 




^H 


pike Company 


1217 






1 



^' ■' ■ " ' ■* «>» • — -- " 
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1790 The New York Mannfactaring 2 New 7ork Laws, 

Society Ed. 1802 622 

1791 President, Directors, and Company 2 New York Laws, 

of the Bank of New York Ed. 1802 351 

1792 Presidenti Directors, and Company 

of the Bank of Albany 358 

• The Society of Mechanics and 
Tradesmen of the city of New 
York 624 

1793 * The Society for the Promotion of 2 New York Laws, 

Agriculture, Arts, and Manufac* Ed. 1802 
tures 626 

President, Directors, and Company 
of the Bank of Columbia at 
Hudson 366 

The President, Directors, and Com- See Stat of Vt, Bct. 
pany of the Northern Inland of 1797 
Lock Navigation 127 

1797 The Hamilton Manufacturing So- 2 N. Y. Laws, Ed. 

ciety 1802 630 

The Cayuga Bridge Company 493 

1798 The President, Directors, and first 2 New York Laws, 
(and Company of the Great Western Ed. 1802 

1799) Turnpike road. (Turnpike Co. 
incorporated for improving the 
State road from the House of 
John Weaver in Water Vliet to 
Cherry Valley). 390 

The President, Directors, and Com- 
pany for iinproving the road from 
the Springs in Lebanon to the — 
City of Albany . 390 

The United Insurance Company in 
the City of New York 631 

The Mutual Assurance Company of 
the City of New York 631 

The New York Insurance Company 631 

1799 President and Directors of the 

Manhattan Company ''for the x 

purpose of supplying the city 

\ 
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of New York with water for the 2 Xew York Latrif 

use of fiuch of the iohabitantB Ed. 1802 

thereof and others as may be in* 

cliiied to take the same." 

Sec. V[II. May employ &Dy 

surplus cikpital "in the purchase 

of public or otlier Etock or in 

any other monied traus&ctiotiB or 

operations not incoDsietent with 

the Constitution and ]awa of this 

State or of the Quited States."' 870 

The President, Directors, and Com- 

pauy of the Columbia Tompike 

road 39S 

The Presiileut, Directors, and Com- 
pany of the Rensselaer and Co- 

lumbia Turnpike road 404 

The President, Directors, and first 

Company of the Northern Turn- 
pike road 418 
New Jersey. 





806 



1768 
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1782 



1785 
1787 
1789 
1785 

1786 



7 1790 
1793 



1798 



1794 



The Philadelphia Contributionship 
for the inAuring of Houses from 
Loss bj Fire. 

The President, Directors, and Com- 
pany of the Bank of North 
America 

(Charter repealed) 

(Be-charter) 

The Agricultoral Society of Phila- 
delphia 

The Mutual Assurance Company 
for insuring Houses from Loss 
by Fire 

The Carpenters' Company of Phila- 
delphia 

The President, Managers, and Com- 
pany for promoting tlfe CultiTa- 

. tion of Vines 

The President, Directors, and Com- 
pany of the Bank of Pennsyl- 
vania 

The President and Directors of the 
Insurance Comi>any of North 
America 

The Insurance Company of the 
State of 



Laws of Pa., Smith 
and Keed's Ed., 
L 279 

2 Dallas* Laws, 499; 
Laws of Pa., Smith 
and Beed's Ed., 
II. 399 



Holmes, Am. An- 
nals, II. 470 

Laws of Pa., Sniith 
and Beed's Ed., 
II. 370 

Id. 

628 

3 Dallas' Laws 

317 — 



826 



489 
613 



Delaware. 

1786 The President, Directors, and Com- Laws, Ed. 1797, II. 
pany of the Bank of North 
America 838 

(A confirmation of the charter 
of Congress, and declaring it a 
corporation of Delaware.) 

mcbobi Mora of London, afterwmrds Chief Jnttioe of the Stale, and impeached 
aa anch for mitGondact in office, hat never ramored. CdomSal ani^ Provincial 
Lam of Pmrnfylvania, 1676-1700^499-504. 





I 
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Jfflrjrfand.' 






1T83 


The Proprietors ot tha SuBquehanna 


Laiir^ Ed. 1811, L 






Gaoal 


477 




.784 


The Potowniac Company 


488 




;joo 


The President, Directors, and Com- 


Herty, Digest of 






pauy of the Bank of Maryland 


Lawn, 1799, 81 




,791 


The Alaryland Insurance Fire Com- 








pany 


353 




793 


The President, Directors, and Com- 








pany of the Bank of Colnmbia 


84 




794 


The Baltimore Equitable Society 
for insuring Houses from LosB 








by Fire 


63 




795 


The Baltimore Insurance Company 
The President, Directors, and Com- 


72 






pany of the Bank of Baltimore 


76 






The Maryland Insurance Company 


362 




796 


The Pocomoke Company (for im- 


L™», Ed. 1811, II. 






proving the Pocomoke Kiver) 


322 




799 


The Chesapeake and Delaware Canal 








Company 


509 






1 


■ 
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1789 The Pamunkey Tnutees. (For im- Va. Stat, at Large, 

proviDg the navigation of the Ed. 1886, I. 

Pamonkey Biver) ~ 75 

1792 The President, Directors, and Com- 13 Henning 

pany of the Bank of Alexandria 594 

The President, Directors, and Com* 
. pany of the Bank of Biohmond 602 

1793 The Bappahannock Company. (For Va. Stat, at Large^ 

improving the navigation of the . Ed. 183^ I. 
Bappahannock Biver) , 246 

1794 The Mutoal Assurance Society 

against fire on buildings, of the 
State of Virginia 412 

1795/^ Act authorizing the Bank of the 
United States to establish branches 
in Virginia 357 

The President, Managers, and Com- '^ 

pany of the Fairfax and Loudon 
Turnpike road 880 

1795 The Matildaville Company. (A Va. Stat, at Large, 

turnpike) I. 387 

The Trustees of the Upper Appo- 
mattox Company 390 

The Trustees of the Piankitank 
Canal Company 400 

The Quantico Company. (For im- 
proving the navigation of Quan- 
tico Creek) 394 

The Mutual Insurance Company 
against fire on goods and furni- 
ture, in the State of Virginia 412 

1796 The North Biver Canal Company Va. Stat, at Large, 

IL 24 

1798 The Marine Insurance Comptoy of 

Alexandria y 91 

The Shenandoah Company. (For 
improving the navigation of the 
Shenandoah Biver) 99 



\ 



/ 
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North Canlvta. 



r90 The Dismal Swamp Canal Company Lava, Ed. 1821, L 

(Like Virginia charter of 1787.) 657 

r92 The Cape Fear Company 6M 

rdS^Act which ia substantially a gm* 

eral incorporation law for canal * 

companies. Power of eminent 

domain given. Canal to become 

free of toll when subscribers artt 

reimbursed with 6 per oent 

interest 789 

796 The Deep and Haw Birer Company Laws, Ed. 1821, IL 

820 
South Carolina, 

r86 The Company for the Inland yavi- Stat Ed. of 183fl^ 

gation from Santee to Cooper Til. 

River 641 

r87 The Company for opening the l^avi- 549 

gation of the Catawbaand Wateree Holmes, Am. An- 

Bivers nals, II. 479 

The Company for improving the Stat. Ed. of 1838, 
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n 

HBtatss otheb than ths Old Thisteev 

Vermont admitted as a State • • • • 1791 

Kentucky «« " " . . . . 1792 

Tennessee * '« " " . . . . 1796 

Vernumt. 

1791 The Company for rendering Con- Law8« Bey* of 1797 
nectiout Biver navigable by Bel- 
lows lUls 81 

1794 The Company for rendering Con- 

necticut BiTcr navigable by Water 

Queeche Falls 134 

1795 The Proprietors of White Biver 

Fklls Bridge 86 

The White Biver Bridge Company 89 

The West Biver Bridge Company 93 

1796 The First Vermont Turnpike Com- 

pany 136 

1797 The Second West Biver Bridge 

Company 9^ 

The Proprietors of Cornish Bridge 100 
The Company for locking White 

Biver 102 
The Green Mountain Turnpike Cor- 
poration.. 140 
1791^ The Oreen Mountain Turnpike Session Laws, Oct 

Company 179^ 38 

179i[ The Windham Turnpike Company Session Laws, Oct. 

179^ 30 
The Windsor and Woodstock Turn- 
pike Company 52 

1799 * Directors and Society for promot- Laws of >Ey.| Ed. 
ing the Cultivation of the Vine 1810, II. 268 
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• Trustees for the purpose of proinot- Lavs of Ky., Ed. 

iug Manufactures 1810, II. 290 
The President and Directors of the 

Fraukfort Bridge Company SOS 



III 

The United Stata. 

The Freaident, Directors, and Com- Jonroals of Con- 

pany of the Bank of North gress, VII. 

America 257 

The President, Directors, and Com- Laws of the U. 8., 

pany of Bank of the United Ed. 1815, IL 

States 194 

J N. B. — The Ordinance of 1787, providing for a territorial 
■overnment northwest of the Ohio River, gave to the territo- 
Bial legislature general legislative powers, subject to certain 
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XI 

PLEADING IN CIVIL ACTIONS 



BY SnrEON E. BALDWIN. ILA, LL.D. 

At the outset of the eighteenth centuiy suits were broagbt 
I with little formality. The paucity of the bar, and perhapa 
I its ignorance, were in this the safety of the community. 

The precedents of English pleading were more and more 
I followed as the century advanced, and became tlioroughly 
I fastened upon us, by its close. Antiquated' in Eogiiah 
I England, their only justification here was that P"*^.'ot. 
I they came to us as a part of an entire system of rights and 
I remedies which we were as yet unable to readjust into 
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larly tme of petitions for equitable relief as cUstinguished 
from those asserting a right at common law. 

The histoiy of the most civilized nations is the same in 
respect to the art of pleading and to its effect in establishing 
and defining the wrongs for which the State stands pledged 
to give redress. They begin with a rude and simple code of 
tim bctfia- positive law, and with very formal and aitificial 
art of ple ading modcs of enforcing it. The next step is for the 
S^fcUr* magistrates to soften the rigor of these rules by 
judicial legislation, and to supply defects of form or absence 
of precedents, when appealed to for relief, by sanctioning 
new processes and methods, whose obvious equity and con- 
venience constitute their title to recognition. In this way, 
as has been shown in Chapter VI. by the advance 
of civilization and the development of society," 
there came to England, as there came to Rome, a system of . 
"^diciat procedurer known as Equity, differing from what 
was known as Law. 

The distinction between legal and equitable remedies is 
thus an historical one. ' It is that the social necessities of 
any nation develop faster than its statute law, as it advances 
from barbarism to civilization.^ New modes of judicial re- 
lief are thus called for, and invented by courts and lawyers. 
They are more flexible than the older ones. There is less 
that is artificial in them. They rest largely on good faith 
and fair dealing. . The Romans, naming them from their 
origin, called them prsetorian actions. The JSnglish, at first 
following the same course, styled them bills in Chancery, be- 
cause the Chancellor authorized them ; but later, naming 
them from their object, termed them equitable actions. 

In a State which has once attained a good degree of civili- 
zation it would seem to be unnecessary that this severance 
of judicial remedies into two distinct classes should be longer 
maintained. It may be better to leave a certain class of 
chums to the decision of a single magistrate, learned^ in the 

> 8m Chapter YI, pp. 117 il Mf. 
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law, and a certaiD other class to the decision of a number of 
intelligent men, taken from the body of ordinaiy citizena ; bafe 
if so, this m^y obviously be accomplished without maintaii^ 
ing tho absolute divorce between Law and Equity. Indeed, 
it mutit be admitted that the pleadings, in cases to be tried hf 
jury ought to be at least as simple and intelligible as those 
in caseH to be tried by the Court. Yet until the middle of 
the nineteenth century, throughout the United States, while 
equity pleadings which were designed only for the informa- 
tion of a learned Judge were drawn in the shape of a plaia 
statement of the cause of action, the common-law pleadings 
which were drawn or ought to have been drawn with the 
\-iew of showing to the jury what the suit was about, were 
usually couched in such artificial terms as to convey no 
notion to an ordinary man of the real subject of controveray. 
If, for instance, a book was borrowed and never returned, 
there were two legal remedies, either of which could be puraued, 
one styled trover and the. other astumpnt. In the former, 
it was stated that the plaintiff had lost his book and the 
defendant had casually found * it and then converted it to Ids 
own use. In the other, the charge was that the defendant 
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In most of the American States daring the first half of the 
nineteenth centuiy, there had been a consolidation of judi- 
cial business, and the same court had jurisdiction at both Law 
and Equity, though in Equity only when there was no cause 
of action at law. The unsubstantial nature of the distinction 
between the two systems of procedure was thus brought into 
a clearer light When an English Vice-Chancellor at Lin- 
coln's Inn dismissed a case because, though the cause of 
action was a good one, the plaintiff should have sued at law, 
before the King's Bench at Westminster, the failure of jus- 
tice was less apparent than it was in the United States when 
a Judge of one of the ordinary trial courts gave judgment for 
the defendant in a bill of equity on the sole ground that he 
would be plainly liable to the plaintiff, if the latter had sued 
him in the same court by a writ and declaration, instead of a 
petition and citation, or, in other words, because there was' 
^ adequate remedy at law/' It was only the force of ancient 
habit that prevented such a result from appearing to all what 
it had begun to seem to some, a mere mockery of right. 

New York was the first to break the chains of tradition, 
and largely through the efforts of David Dudley Field* In 
1848, a code of civil procedure, which was mainly his work, 
TiM nfoniMd went iuto operation there, by which the distinc- 
P"**^"** tion between actions at law and in Equity was 
abolished, and pleading stripped of most of its forms and all 
its technicalities. Other States gradually followed in the 
same lines, and but a handful were found standing out for 
the old order of things at the beginning of^ the twentieth 
century. 

The new or ^^ reformed procedure " provides but one form 
of action for the redress of any right, legal or equitable. A 
^complaint" is filed, containing a plain, inartificial state- 
ment of the plaintiff's claim. All who have an interest in 
the cause may and should be made parties. The subsequent 
pleadings are simple. If in any case they are so drawn as to be 
confused or obscure, the court can simplify and correct them. 
If the facts in dispute present such a question as under the old 
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jiiactite woulJ have been the necessary subject of an action 
at law, aa distinguished from one in Equity, either party may 
demand that it be tried to a jury. The judgment will, so £ar 
as possible, settle all the rights of all the parties, whether 
legal or equitable. 

In 1S73, Knglaud followed the example of America. By 
the Judicature Act of that year she reconstituted and consoli- 
dated her whole judicial system, and at a stroke abolished an 
array of courts and a body of legal conceptions EngiuhJudi- 
which were the slow and venerable growth of a **"" *"■ 
tliouwiind ycai-s. In one respect, however, she differed from 
the American precedents. The radical and fundamental 
changes were made by Act of Parliament : all details were 
left to be worked out by rules of court^ Connecticut, a few 
years later, in abandoning her ancient system of pleading for 
the reformed procedure, copied, in this, the English plan, 
which has the great advantage of allowing slight alterations 
to be made with ease, and leaving the whole subject of any 
change in the hands of those whose experience and tmining 
ouj^ht to make them best fitted to deal with it wisely and 
with due deliberation.' 
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Pleadings in tiie conrts of the United States have from the 
Tht eooru of first been rejnilated in a fashion which looks com- 

tbe United i- i. j i. i. • i 

Statat. plicated but is simple. 

In equitable causes they follow the forms in use in the 
English Chancery courts at the close of the eighteenth cen- 
tury. This is by a rule of the Supreme Court of the United 
States, to which the disposition of the matter was left by 
Congress. Its old-time character is in accordance with the 
conservatiye traditions of that tribunal, where the very pens 
provided for the use of the bar are still made of quills, as 
they were and because they were in the days of Chief Jus- 
tice Jay. 

In common-law causes, the method governs which is pur- 
sued at the time in the courts of the State in which the court 
of the United States is sitting, before which the suit is 
brought. 

Thus every lawyer competent to practise in the courts of 
his State is able to draw the pleadings in actions at law in 
those of the United States, but only those familiar with the 
ancient Chancery practice of England can venture to bring 
an equitable cause before them. 
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EVIDENCE 



BY DAVID TOBBANCB, H.A. 



Where\'ER the common law prevails in the United States 
-day, a boJy of rules collectively known aa the law of evi- 
ence forms a pai-t of it. These rules form an important 
art of our law of procedure, and it is the aim of this chapter 
I trace in brief outline the growth and development of the 
lore important of tliem in this country during the past two 
enturies. 
It is sufficiently accurate, for the present purpose, to say 
Evidence," in the legal sense of the word, means "any 
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of evidence there are, strictly speaking, none for determining 
when, or under what circumstances, o^e fact is thus relevant 
to another fact. That question is determined by the rules of 
logic, by experience, and by precedent. 

From the nature of the case, rules of evidence can come 
into operation only after the nature and limits of the con- 
troversy, in which this matter of fact called ^ evidence " is 
offered, have been fixed and determined by the pleadings, 
and the trial of the disputed facts has begun. 

As a general rule this matter of fact is produced before thtf 
court and offered for its consideration by the parties to the 
controversy, and the rules under which it is produced and 
received constitute the law of evidence. 

For our present purpose these rules may be roughly divided 
into three classes: namely, (1) those which exclude upon 
^ various practical grounds matter in itself logi^' 

tiM rales of caUy probative; (2) those which relate to writ- 
ings;* (3) those which relate to witnesses. 

This classification excludes from the law of evidence many 
rules usually treated as forming a part of it. The principal 
rules thus shut out are the following: those relating to the 
power and duty of the tribunal to know without proof many 
things necessary to be known in order rightly to decide the 
controversy, usually considered under the head of ^ Judicial 
Notice ; '' those for determining upon which of the parties 
litigant the ^burden of proof rests at any given stage of the 
trial ; those relating to ^ presumptions '' and their operation 
and effect upon the trial; those relating to. the scope, opera- 
tion, and effect of the so-called ^ parol evidence rule ; '* and 
most of those relating to ^ alterations '* in writings, and to 



The rules relating to these matters, wherever else in the 
law they may belong, form no part of the law of evidence, as 
has been clearly shown by Professor Thayer in his Ptdimir 
narjf Treatue on Evidence 

To use the ordinary and apt figure of speech, the'common- 
law rules of evidence are the child of the modem system of 

\ 
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trial by jury. Under the ancient mode of juiy trial id Eng- 
Linil, these rules, as they exist to-day, were, most Ancient trUli 
of them, unnecessary and noD-exifit«Qt ^t i'^T- 

Under that mode of trial, and lasting well down into the 
latter part of the fifteenth century, it was neither neceesaiy 
□or customary for mere informing witnesses to testify before 
the jury at all. 

The juiy rendered their verdict upon their own private 
beforehand knowledge of the facta in the case, and were 
selected because they possessed such knowledge; and for a 
long time after informing witnesses began to testify before 
juries, and well down into the eighteenth century, the power 
of the jury to render verdicts largely if not entirely upon their 
own private knowledge was recognized and acted upon. 

Under the modem jury system all this ia changed: jnron 
are now select€d because of their lack of beforehand knowl- 
edge of the facts in controversy, and the jury in rendering 
its verdict, so far as these facta are concerned, can only act^ 
upon knowledge obtained from the evidence given in the 
case. This radical change in the power and functions of 
the jury c.ime about quite gradually, and it is probably as 
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^ sworn to testify as other witnesses; a juror may not ^va 
private information to his fellows, of any matter of fact 
within his knowledge ; if he does it is sufficient ground to set 
aside the verdiot.*' ^ 

It is obvious that until the modem system of jury trial 
came into being, there could be no law of evidence as we 
now know it; for not until the jury could act only on the 
&cts produced before it in evidence could the rules for regu- 
lating the production of those facts be of prime importance ; 
and so it comes about that most of the common-law rules of 
evidence are of modem origin. 

At the beginning of the eighteenth century our law M 
evidence as we know it to-day had substantially no exist- 
2^ y^^ ence ; although at this time the principles under- 
of trideiict. lying most of its rulcs as they afterwards cam^ 
into being, and some of the rules themselves, were recog- 
nized more or less clearly and acted upon. 

The specific rules of evidence came into being nearly 
always in the shape of unrecorded rulings of the Judges made 
in the trial of causes ; by a gradual process of evolution, so to 
speak; and for that reason it is difficult to state ^^ exact 
time of their origin, and, for our own present purpose, it is 
not necessary to attempt to do so. 

In the early decades of the nineteenth century ^<^ funda- 
mental common-law rules of evidence, as they are known to 
us, were fairly well established and enforced in practice. 

In the main they consist of rules that exclude certain kinds 
of facts in their nature evidential, and rules that shut out 
evidential facts coming from certain sources ; in other words, 
they are in the main rules of exclusion, rules which ehjat out. 
certain probative facts coming from any source, and all pro- 
bative facts coming from certain sources. 

I^et us now look at some of the principal rules of evidence, 
Sales of ^ ^®7 existed about the middle of that century, 

tzdusioo. ^yA briefly note, as far as is possible, their origin 
and development before and since that period. They will 

> Swiff t E9idwM^ Si. 
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be considered under the threefold clauification hereinbefore 



The first class includes the rules that shot out, upon Tmii- 
Dus practical grounds, evidence in itself logically probatiTe 
coming from any sourcs. 

Under this class fall the rules, with their somewhat name^ 
Qus exceptions, that exclude "heaisar," ''opinion," and 
"character" evidence, the roles relating to coofeaaionSi and 
rules other than the above, that exclude matters logically 
probative on the ground of convenience or necessity, or b»> 
sause they would hinder rather than help the jniy in roaoh- 
ing a verdict. Of these in tbeir order. 

The "hearsay" rule forbids Hie reception of statementi 
3Tal or written, made by persons not parties to tbe suit nor 
witnesses therein, offer^ as eyidence of the tmth (Stjtt^ 
sf the facta asserted in such Btatements. The^^^^ 
probative force of such evidence depends mainly upon the 
credit to be given to a peison about whom the tribunal may ' 
know nothing, and if admitted it would be in effect evi- 
lence given by such person without the sanction of an oatli, 
ivithout liability for perjury, and without the safeguard of 
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cases and those relating to ancient matters ; while in others 
it would shut out eyidence either that could not be obtained 
at all, as in cases where evidence previously given is wanted 
again and the witness is dead, or that could not be obtained 
without great inconvenience ; and so it comes about that the 
development of the law of evidence, so far as this general rule 
is concerned, during the past two centuries, has been in the 
direction of the establishment of exceptions to it. 

Of these exceptions only the more important will be noted. 
^^^ In cases involving questions of pedigree, hearsay 
evidence is freely received upon such questions. 

A question of pedigree is one that involves the relation- 
ship of one person to another; it is a question of ^who is 
related to whom.'' 

Under this exception to the hearsay rule, as under most of 
the other exceptions to it, a number of subsidiary rules have 
come into being that determine the conditions, so to speak, 
that must exist before the hearsay evidence will be received. 
Thus a hearsay declaration in a pedigree case, to be admis- 
sible, must have been made before the commencement of the 
controversy, by a person deceased, who was related by blood 
to the person to whom they relate, or who was the husband 
or wife of such person. Such a declaration may be specific, 
or it may be general, embodying mere ^family tradition.'* 
These subsidiary rules came, most if not all of them, into 
being from time to time during the nineteenth century. For 
instance, the rule that the declaration to be admissible must 
have been made ante litem motam is said Jo have come into 
existence since the Berkeley Peerage case in 1811.^ 

Another well-known exception to the hearsay rule is that 
relating to the admission of entries made in the regular 
course of business or duty in the books of third 
parties, strangers to the suit in which the entries 
are offered in evidence. Under this exception a number of 
subsidiary rules prescribing the conditions of admissibility 
have sprung up, the more important of which «re these: 

> Baron Park In Darief v. Lowndes, 6 Manning ft Granger't RepofU, 61S. 
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1) the entry must be one made id the regular ooorM of 
itisiness or duty; (2) it must have been made substantiaUjr at 
he time the fact recorded took place ; (3) the party tnaldiig 
he entry must be dead, ot insaDe, or out of the jurisdtctioD, 
tr in partA unknown. 

In Enghmd the exception seems to be confined to cases of 
leath; while in some, if tiot all of the United States, it has 
xen extended to cases where for any good reason the testi- 
nony of the party making the enti^ cannot be had ; and the 
jend of development is i» this direction. 

This exception grew out of the much older "shop-book 
■ule," and is, with its subsidiary rules, of very modem 
mgin. As we know it to-day it can hardly be said to have 
sxisted at all in this country before the third decade of the 
lineteenth century.* 

Another exception to the hearsay rule exists in reference 
xy declarations against interest. The principal subsidiary 
■ules under this exception, prescribing some of 
.he conditions of admissibility, are these: (1) the 
leclaration may be oral or written in form, but it must be 
iffainat the pecuniary or proprietary interest of the declar- 
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The admissibility of ^ Dying declarations** forms an- 
p^g^ other exception to the rule excluding hear- 

dtclwitkm. say* 

A declaration of this kind is one made by a dying person, 
under a sense of impending death. Prior to the third decade 
of the nineteenth century this kind of evidence seems to have 
been admitted in both civil and criminal cases, and without 
much regard to the subsidiary rules that have since grown 
up under this exception.^ 

In The King v. Mead in 1824 ' it was said ^that evidence 
of this description is only admissible where the death of the 
deceased is the subject of the charge and the circumstances 
of the death the subject of the dying declaration.** 

Since that time the scope of this exception has been 
limited and clearly defined by certain subsidiary rules the 
principal of which are the following: (1) the statement must 
be made in contemplation of immediate death, without hope 
of recovery ; (2) it must relate to the cause or manner of the 
mortal injury to the declarant; (3) it must be made by one 
who would be a competent witness if living; (4) the de- 
clarant may be impeached and of course corroborated as in 
the case of other witnesses ; (5) the declaration is admissible 
only in criminal trials for the homicide of the declarant; 
(6) the declarant must be dead. 

In t^e development of this exception the tendency has 
been in the direction of limiting and restricting its scope and 
operation. Of course, if a declaration of this kind forms a 
part of the rt% geuUt^ so called, or is a declaration against 
interest, it may be admissible on such grounds, though in- 
admissible as a dying declaration. 

It should also be noted, that in a few of the States within 
recent years this sort of evidence has by statute been made 

^ " jyging declaratioDB were ftoted to be genennj admiseible In dril cifee ae 
weD M crimiiiel in the text-booki on Eridence in the earl/ put of thie cenUuy; 
M MeNallf (180&), Swift, the ftnt American treatiae (1810).and PkOlipt (1S14) 
Thayer^f Ctuei an Evidenee (2d ed.)» p^ 360, note bj the Editor. 

* S BarnewaU t CreiiweU'f Beporti^ 60S.' 
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(Imlsslble in criminal trials for death caused by attempts to 
iroduce a miscarriage or abortion.' 

Another exception to the hearsay rule exists in the case of 
!ec1:tnitions of deceased persons relating to matters of public 
nd general interest, such as the boundaries of 
larishes or towns, or the existence and limita of 
lighways and the like. In such cases statements and declara- 
ions of deceased persons as to the " reputation " — that is the 
ommunity opinion — on such matters are admissible. 

In England this exceptionhas been confined pretty strictly to 
natters of public and general interest, while in this country it 
uis been extended to cases concerning private boundary lines. 

The tendency of the courts to-day is perhaps to restrict 

ther than to enlarge the scope and operation of this ancient 
xception to the hearsay rule. 

Another exception to the hearsay rule is recognized in the 
eception of entries made in books and documenta of a public 
lature, in which facts made for public infonna- p^^u^ 
ion or reference are recorded ; such as records of "P'w™- 
lirths, marriages, and deaths, kept under statutory provi- 
, or by religious bodies according to custom, the records 
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It has a histoiy of its own which it ia not necessary to give 
in detail here. 

From an earl J period entries, in such books, of matters 
relating to the business or trade of the shop-keeper, have 
been admitted under diven restrictions. 

At a time when parties to a suit could not be witnesses in 
it, this kind of evidence was of great importance. During 
the last and the first half of the nineteenth century, the recep- 
tion of such evidence was hedged about with limitations and 
restrictions which varied somewhat in each jurisdiction and 
need not here be noted. This exception to-day prevails 
nearly everywhere in some form or other, although the neces- 
sity out of which it grew — the disability of parties to testify 
in their own behalf — has long since been removed ; and most 
of the limitations that formerly conditioned the reception of 
such evidence no longer exist. The trend of development in 
this country as to this exception has been steadily in the 
direction of its enlargement, so as to embrace books of 
account kept by any one, and to permit the use of such books 
in evidence unhampered by technical rules that no longer 
serve a useful purpose. 

It frequently happens that a witness having testified in a 
cause dies or disappears, or becomes unable to testify, and 
WhnciMt ^^ testimony ia wanted again in that same cause 
•bMnt or dead, qj Jq ^ n©^ q^ subsequent trial of it. 

To prevent the loss of such testimony another exception to 
the hearsay rule, more apparent than real, was made in admit- 
ting a report of such testimony to be given4is evidence under 
certain conditions and limitations.. This exception with its 
subsidiary rules, as they exist to-day, is of modem origin. 
The more important of Ihese subsidiary rules are these: — 

In civil cases, (1) the cause in which the reported testi- 
mony is offered must be between the same parties, and upoq 
the same questions, as that in which the testimony was given; 
(2) the party against whom the reported testimony is offered 
must have previously had the right and the opportunity to 
cross-examine the witness when he gave the reported . testi- 
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Imony; (3) that witness must be dead, of out of jorisdictjon, 
lor insane, or kept out of the way by the adverse party, or ba 
|where he cannot be found. 

In criminal casca the scope of the exception is more nar- 
Irowly conditioned. 

In such cases the former and latter trialfi must relate to the 
■same crime, and be against the same person, who must have 
Ihad the right and opportunity to cross-examine the witness 
Iwhcn he gave tlie reported testimony, and such witness must 
Ibe dead, or insane, or kept out of the way by the accused. 

Under this exception the question whether the reported 
■testimony must be given verbatim or only in substance, is 
lone upon which courts have differed, but the increasing usage 
lof taking nil oral testimony stenographically makes this quea- 
Ition of less importance year by year. As the reported evi- 
IdencG offered under this exception is given under the sanctioQ 
lof an oath and subject to cross-examination, it hardly comes 
l\vithin the reason of the hearsay rule at all. In recent yeare, 
Iby some courts and legislatures, this exception has been en- 
Ihirged so as to include preliminary investigations of divers 
kinds, arbitrations, and other like proceedings, where testj- 
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The admission of such statements, however, forms no ex- 
ception to the hearsay rule, as has been clearly shown hj 
Professor Thayer in his Coscm on Evidence^ and by Professor 
Wigmore in the sixteenth edition of Oreerdeaf an Etfidenee. 

It is only where such statements are admitted in proof of 
the facts asserted in them that the admission of them as evi- 
dence forms an exception to the hearsay rule. 

This exception in this particular form is of quite modem 
origin, and as no satisfactory test has yet been agreed upon 
for determining what declarations fall within it, the applica- 
tion, in particular cases, of the rule embodied in the excep- 
tion, is attended with great difficulty. Until the conditions 
of admissibility in this class of cases have been more defi- 
nitely deterinined, the decisions upon this matter in the 
future, as in the past, will be conflicting and inharmonious. _ 

The last exception to the hearsay rule, that it is deemed 
necessary to note, is of statutory origin. 

Under statutes differing in form and in detail, passed in 
nearly all of the States, the declarations oral or written of 
DeeiamtSoM * party to a controversy are, after his death, 
oTthedeML made admissible in suits brought by or against 
his representatives. 

When, as was formerly the case, neither party to a contro- 
versy could testify in his own behalf, the death of one gave 
to the other no special advantage with respect to giving testi- 
mony ; but when about the middle of the nineteenth century 
parties in civil causes became competent witnesses in their 
own behalf, the death of one gave to the -survivor with re- 
spect to evidence quite an advantage. 

To remedy this as far as possible legislation, in the main, 
has either made the survivor more or less incompetent to 
testify in such cases, or it has let in relevant hearsay declara- 
tions of the deceased, or it has done both. 

The law admitting such declarations forms a clear excep- 
tion to the hearsay rule. * ^ 

The foregoing are the principal exceptions to the general 
rule excluding hearsay, and they, with their numerous sub- 
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diary rules, form a large and importaot part of die lav of 

ridence. 

The next general role of exclosion u that 
hich shuts out "opinion OTidenoe." 

A witness may know a fact directly, or only indirectly, b/ 
ay of inference. In the legal sense, knowledge of s &ct 
r way of inference is an opniuL 

It is the province of the jury to draw inferenoea of £u>t» 
id as they are deemed capable of dcdng ao in ordinary caaea, 

Tvould be a waste of time to listen to the opinions of wit- 
^sses in such cases. This is in the mun the reasoD for 
Lcluding opinion evidence. 

To this general rule there may be said to be two exeep- 
Qns, both based upon the inability of the joiy to draw 
ferences either at all or as well, without the ud of opnion 
ridence. These exceptions maybe stated thus: (1) in casea 
volviug what are somewhat vaguely called "questions of 
ience and art," the opinions of "experts" so- 
Jled are admissible to aid the jury in coming to 

iclusion Tipiin such questions. QuesUoDB of this kind 
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The third general rule of exclusion is that which shnta 
out evidence of the ^ character " of the parties 
to the litigation, as evidence of their acts or 

conduet. 

Within this rule ^character '* usually means ^reputed char- 
acter,** as distinguished from real character or disposition; 
or it may mean disposition as proved by reputation. In 
either sense the rule forbids the reception of evidence of the 
character of the parties to the litigation, in proof of their acts 
or conduct. 

The word ** party** within this rule includes persons not 
technically parties, whose conduct may be involved in the 
trial of the case, as the woman in trials for rape, the de- 
ceased in trials for homicide, and the like. 

To this general rule there are a few exceptions, some real 
and some only apparent, the principal of which are the fol- 
lowing: (1) in criminal cases the accused may give evidence 
of his good character and is entitled to have it considered as 
bearing on the probability of his innocence ; and when and 
after he does this, and not before, the State may offer evi- 
dence of his bad character; (2) in prosecutions for rape the 
woman's character for chastity is admissible as bearing on 
the probability of her consent; (8) in trials for homicide 
where self-defence is the issue, and the question is whether 
the deceased was the aggressor, his character as a violent 
and quarrelsome person is admissible ; this is an exception ol 
quite recent origin and does not prevail universally ; (4) the 
character of the plaintiff in an action for malicious prosecu- 
tion may be given in evidence as bearing upon the question 
of the existence or want of probable cause where that ques- 
tion is in issue; (5) in civil cases where character is one of 
the facts in issue, of course it may be proved ; (6) in certain 
cases where damages are sought for injury done to the plain- 
tiff's character, the bad character of the plaintiff may be 
shown ; (7) of course in such cases, after it has been attacked, 
the plaintiff may give evidence of good character ; (8) in 
actions by a servant against his employer for injury caused 



EVIDENCE 



88t 



fcy an incompetent fellow-serrant, the repotation of the latter 

r incompetency may be shown. 

Connected with these exceptions are a number of sub- 
lidiary rules quite modern in their origin, which it is not 
necessary to notice further. 

Another rule of exclusion limited Jn its scope and opera- 
tion is tliat which shuts out "confessions " unless 

I, 1 I ■< ConfeHlont. 

Khey are made voluntarily. 

A confession is an oral or written admission of guilt made 
Ly a person accused of a crime, and if made under the infla- 
Ence of threats or promises of a certain kind it is not re- 
;arded as a "voluntary" one, and will not be received in 
vidence. Around this general rule there has grown np 
Iquite a number of subsidiary rules, of a very artificial nature, 
t are applied in determining whether the confession is or 
B not a voluntary one, hut these need not here be stated. 

They are nearly all of them of comparatively modern origin. 
At the present time the trend of development in this part 
nf the law is away from these artificial rules, and towards 
[ reason i 
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not pennitted to show that the accused has committed other 
crimes, for the mere purpose of proving that he is a bad 
man, and~ therefore Ukely to have committed the crime 
charged against him ; and in many, if not in most jurisdic- 
tions, in actions charging negligence, the {ilaintiff in mere 
proof of the negligence charged, is not permitted to show 
that the defendant was negligent at other times and upon 
other occasions, nor that he was habitually negligent, nor 
that he was insured against the negligence charged, nor 
that he took precautions with reference to it, subsequent to 
the injury resulting from it. The growth and development 
of this part of the law of evidence has taken place almost 
entirely during the nineteenth centuiy, and some of its specilBc 
rules are of quite recent origin. 

The principal general rules of exclusion, together wiiE 
their exceptions, and some of the subsidiary rules pertaining 
to such exceptions, have now been stated, and it will be seen 
that they form a very large and important part of the law of 
evidence. 

We come now to the second division of our classifica- 
tion, to the rules of evidence that relate to writings used 
evidentially. 

Under Uiis class fall the rules that govern the mode of 
proving (1) the authorship of writings, and (2) the contents 
of writings. 

It is the general rule that before a writing can be received 
in evidence its ** authorship *' —^ that is,Jts execution, its 
genuineness — must be proved by proper evi- 
dence. This rule is probably as ancient as any 
of the rules of evidence, but during the course of time, 
certain exceptions, some of them made within the nineteenth 
century, have come into existence, the chief of which may be 
stated in this way : Proof of authorship ofNa writing is not 
required if it is (1) an ancient document, u e., one of the age 
of thirty years or more, coming from the proper custody ; or 
(2) is one under which the adverse party claims an interest; 
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s one whose execution is formally admitted by the 
ladverse party. In this country, during the last half of the 
Tninetccnth century many other exceptions to this geneml rule 
(have been made by statute in the different States, but it is 
>eyond the ecope of tliia chapter to note tliese statutory 
Ichangea. With respect to the manner of proving author- 
Iship, writings may he divided into two kinds, "attested" 
land "unattested." 

An attested writing is one that has, and an unattested 
ritinc is one that has not, one or more subecrib- 
■ing witnesses. 

The authorship of an unattested writing ia proved by evi- 

Bdence of the signature of the maker, or if it be a writing 

^■ithout signature, by evidence that the writing is that of the 

Bparty with whom it is sought to connect the paper; and this 

ividencc may consist of any of the kinds of evidence admis- 

Isible in proof of handwriting, about which something will be 

aid later on. 

With respect to attested writings, however, the case, at 

ommon law, is quite different. In the case of attested 

Bwritings the inflexible general rule was, that authorship must 
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leceiyed in proof of authorship, if attesting witnesses could 
be produced.^ This rule was applicable to all attested writ- 
ings, whether required by law to be attested or not, but 
during recent years it has, in effect, been made by statute, 
in England and in many States in this country, applicable 
only to writings required by law to be attested.' 
- In the early part of the nineteenth century, this general 
rule was dispensed with only in cases where all the attesting^ 
witnesses were dead, or were unknown or could not be found, 
but in this country other additional exceptions began to be 
adopted at an early period, the two principal ones being 
insanity, and residence beyond the jurisdiction. 

If none of the attesting witnesses, for the allowed reasons, 
can be produced in court, then authorship may be proved by 
evidence of the handwriting of the maker of the writing, or 
of one or more of the attesting witnesses, or of both in some 
jurisdictions ; and, speaking genera lly, handwriting may be 
proved by the writer himself, or by any one who saw the 
writing made, or by opinion evidence given by a non-expert 
shown to be familiar with the handwriting of the person 
whose writing is in question, or by opinion evidence given by 
an expert in handwriting, or by a comparison of the hand- 
writing in question with other writings of the same author 
admitted to be genuine, already in the case or brought into 
court for purposes of comparison, to be made by witnesses, 
or by the jury, or by both. ^ - 

Tlie numerous subsidiary rules upon each and all of these 
points in the various States are different^md often conflict- 
ing, but it is unnecessary to state them here. 

The foregoing are the principal rules relating to the proof 
of authorship of writings as they exist to-day. 

The ^ contents " of a writing must be proved by what is 
called ^primary evidence" if it can be had, and can be 
proved by secondary evidence only if primary evidence cannot 

1 Abbott 9. Flambe, 1 Don^W Keporta, 816 (1779); Johnson v. Bfaaoo, 
1 EnptoaMe^t Report^ S9 (1794). 

* 8m Chue't Supkm on Evidaiet, pw IIS. 

\ 
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e had. Primary evidence, in this sense, is the writing 
-self, and in some jurisdictions since the middle of the hist 
L'ntury, an admission of its contents made by a party;* 
-hile secondary evidence, speaking geneiully, is 

duly au then ticn ted copy of the writing or An 
ral account of its contents by some one who has himself 
cid the writing. 

The general rule then is that the contents of a writ- 
ig must be proved by primary evidence if it can be 
ad. 

This also is a very ancient rule of evidence, but there are 

number of exceptions to it of quite modern origin, the chief 
i which may be stated in this way: The con- s«„[,d«iy 
?nts of a writing may be proved by secondary •*'denc«. 
vidence (1) when the original is lost or destroyed, or (2) is 
f such a nature that it cannot easily be brought into court, 
r (3) is a public document, or (4) is out of the jurisdiction, 
r (5) is in the power of the adverse party who refuses to 
roduce it upon proper notice, or (6) is in the power of a 
tranger who refuses to produce it on tuhpcejia ducei tecum, 

(7) is one the contents of which may by statute be proved 
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Lastly, we come to the common-law roles of evidence re- 
lating to witnesses, and iJiese naturally fall into rules relating 
(1) to the competency of witnesses, (2) to their privileges, (8) 
to the mode of examining them in court. 

A competent witness is one who possesses the qualifica- 
tions required by law for giving testimony in legal proceed- 
Competency ^^jg^' From an early period in the growth of the 
d witnesMt. modem law of evidence and down to the middle 
of the nineteenth century the rules relating to competency 
formed a large, intricate, and important part of the law of 
evidence. 

They were so numerous and so sweeping in their effect 
that they shut out in most cases the very witnesses who were 
best able to inform the tribunal as to the truth of the facts in 
controversy before it. 

Under these rules the following persons were incompetent 
as witnesses: (1) the parties to a suit; (2) the accused person 
upon his own trial for crime; (8) persons ^interested** in 
a suit, either ^pecuniarily** or in **its outcome or result;** 
(4) husbands and wives from testifying for or against each 
other; (5) persons convicted of certain crimes; (6) those 
who were deemed incapable of taking the oath of a witness 
on account of want or defect of religious belief, or who 
refused to take such oath. 

The enforcement of these rules gave rise to disputes num- 
berless and endless, as to the ** interest,** as to the defect of 
religious beliefrand as to the crimes, that disqualified, and 
as to many other matters of it like nature. 

Against these rules, and the erroneous theory on which 
they were founded, Bentham directed the force of his genius 
in his Rationale of Judicial Evidence^ in the early decades 
of the last century, and his attack eventually met with a suc- 
cess as complete as it is likely to be enduring. 

In the fourth decade of the nineteenth century the work of 
sweeping away these artificial rules as to competency began 
in England and in the United States, and it has^continued 
until hardly a vestige of them now remains. 
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"The first statute of this kind in America was enacted in 
Connecticut in 1848." ' 

In place of these technical and absurd rules of exclusion 
we have now the plain general rule, with but few exceptions, 
Ihat all persons are competent save those naturally incapaci- 
Lited to give testimony by reason of extreme youth, or 
Ixtiemo age and consequent infirmity, or by reason of some 
mental disorder. 



There are a few cases in which, as to certain matters, 
fcertain persons are either not permitted to testify at all, or 
lire only permitted to do so upon certain conditions. Soma 
pf these exceptional cases are the following: (1) grand and 
ketit jurors are not allowed to testify as to what takes place 
In the jury room in their deliberations; (2) huBhands and 
wives are aa a rule not permitted to testify as to "confi- 
liential communications;" (3) legal advisers cannot testify 
i to professional communications with clients without the 
lionsent of the client, and in many jurisdictions recently by 
ptitute, this rule is extended to physicians and clergymenj 
.urisdictions a party in actions against the estate 
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scientious scruples about taking the witness oath. It is in 
this part of the law of evidence that the most noticeable and 
radical changes have been made in the last fifty yeais. 

Pririicgt "^^ rxHieA relating to the "privileges" of wit- 

ofwUiHMt. oesses are next to be looked at 

^ Privilege '* here signifies the right of a witness to refuse 
to answer certain kinds of questions. 

With reference to the same matter one witness may be 
privileged and another disqualified from testifying. 

As to "professional communications,'* the client is privi- 
leged, the legal adviser is disqualified. 

A disqualified witness is not permitted, a privileged witness 
is not compelled, to testify ; a privilege may be waived by 
the privileged witness, a disqualification cannot be waived by 
the disqualified witness. The principal classes of privileged 
witnesses are these: (1) with respect to ^^ State secrets,*' 
public officials and their subordinates and other persons cog- 
nizant of such secrets ; (2) clients, as to professional commu- 
nications with legal advisers; (3) in certain jurisdictions 
persons who have had statutory professional communications 
with a phjTsician or clergyman ; (4) a witness with reference 
to a question which may be self-incriminating or which may 
incriminate the husband or wife of such witness ; (5) husband 
or wife as to " confidential communications,** or as to crimes 
committed by the other ; and (6) a person on trial for crime 
with reference tathat trial. 

At common law a person on trial for crime was not compe- 
tent to testify in his own behalf, and this was his condition 
nearly everywhere in this country, and in England, until 
within a comparatively few years. The earliest statute in 
this country permitting him to testify is said to have been 
passed in Maine in 1864, and in England this change was not 
made until 1898.^ These statutes usually provide in sub- 
stance that no unfavorable inference shall be drawn against 
the accused person if he fails to testify in his own behalf. 

1 Thajcyt CoMM M Evidettee (Id ed.), 1117» iiol6b 
^ f 



If he does so testify, he is, as a general rule, subject to the 
I rules of examination applicable to any other witness. 

We now come lastly to the rules relating to the EmnhMtioa 
examination of witnesses in court. olwitnasM. 

Tliese mlea are, most of them at least, founded in good 
I sense and wurk fairly well in practice. They are quite 
I numerous, and a thorough knowledge of them is of great im- 
I portance in the conduct of a trial, but for our present purpose 
I it will be sulTicient to noto briefly some of the more prominent. 

(1) As a general rule, witnesses must teiitlfy in open court, 
I upon oath or affirmation. (2) They must first be examined 
I in cliief, and may then be cross-examined, and then re- 
I examined. (3) Ujion the examination in chief, leading 
I questions upon matters material are not permitted unless the 
witness is a "hostile witness." (4) In the examination of 
I his own witness, a party is not allowed to ask questions (or 
I the sake of contradicting the witness, nor can he impeach him 
I by " cbai-acter " evidence, nor by showing directly his previous 
I inconsistent statements; but he may prove any material fact 
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also be asked and compelled to answer questions which tend 
(a) to test his accnracy, veracity, or credibility, or (b) to 
shake his credit by injuring his character; but he need not 
and will not be compelled to answer ^ incriminating questions.** 

(9) The credit of any witness may be impeached by the 
adverse party, by evidence of his general reputation for 
veracity in the community where he resides. 

(10) A witness may ^ refresh his memory '* by looking at 
writings made by himself, or under certain circumstances by 
looking at those made by others; and as a general rule such 
writing is not itself admissible in evidence ; but under certain 
circumstances it may be. 

Such are the principal rules relating to the examination of 
witnesses in court, and in connection with them there are a 
number of subsidiary rules, but it is unnecessary here to state 
them. 

With reference to the enforcement of these rules relating 
to the examination of witnesses, a large discretion is vested in 
the trial court, and the exercise of that discretion in a g^ven 
case will not be interfered with by an appellate tribunal, un- 
less it clearly appears that such discretionary power has been 
abused to the harm of some party. 

We have now taken a survey, in brief outline, of the prin- 
cipal rules of evidence as they « exist to-day in the United 
States. They are most of them ^judge-made,** and have 
their origin in the modem sjrstem of trial by jury. Some of 
them, in one shape or another, antedate that system ; a huge 
number of them originated well along in tiie eighteenth 
century ; and a still larger number of them have come into 
existence during the nineteenth. With a few important 
exceptions the law of evidence, as it is in 1901, had practically 
no existence in 1701. The great body of its rules have come 
into existence from time to time since ; and all through the 
long process of its evolution the specific rules of that law that 
have come into being at any given stage of that proc^, have 
reflected quite faithfully the spirit of the age in which they 
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lorigiiiat«d. The condition of society in England and in thii 
Bcountry in 1901 doea not differ more radically from its con- 
Idition iu 1701 than does our present law of evidence from 
Ithat of the reigo of Queen Anne. In thus attempting briefly 
Ito trace in outline the evolution of our modem law of evidence 
ll have made free use of the labors of Professor James Bradley 
IXhayer, and of Professor John H. Wigmore, to both of wbom 
I acknowledge my great indebtedness, and to both of whom 
Ithe profession is under great obligation for thorough, scholarly 
)rk done in this field of the law ; and I cannot more fittingly 
Iclose this chapter than with these words of the former of 
|these master workmen: 

" Our latv of evidence is a piece of illogical but by no meana 
lirrational patchwork ; not at all to be admired, nor easily to 
Ibe found intelligible, except as a product of the jury Bystem, 
las the outcome of a quantity of rulings by sagacious lawyers, 
Iwhile settling practical questions, in presiding over courts 
Iwhere ordinary untrained citizens are acting as judges of fact 
■ Largely irrational in any other respect, in this point of view 
lit is full of good sense, — a good sense indeed, that occasionally 
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CRIMINAL LAW AND PROCEDURE 

170Z-Z90S 

BT JAMES H. WEBB, 83^ LL.B. 

The most important branch of jurispmdence is that which 
is concerned with the protection of life and property. 

This function in the ruder stages of society devolved upon 
each individual, or upon the head of the family or clflfi. 
Famiij Reprisal and revenge were the controlling mo- 

ptmbhiiieiit. tives, and each individual proceeded summarily, 
in his own way, as his whim or caprice might dictate. 

As the social forces crystallized, and the individual became 
more and more dependent upon society, the duties of the 
individual to society became correspondingly increased. 

Long after the establishment of courts of justice, and the 
adoption of fixed and positive rules for the protection of life 
and property, traces of the earlier procedure, when every 
man took the law into his own hands, remained distinctly 
noticeable in the^form and features of English criminal law. 

It is not our purpose to trace through cmturies of English 
histoiy the slow and painful development of those peculiar 
characteristics which distinguish the criminal law of Eng- 
land and America from that of the other enlightened nations 
of the earth. 

The first important stage of progress was the attempt to dis- 
tinguish between public and private wrongs. Those outrages 
CriRMt which resulted not only in injury to^the indi- 

tndtortt. vidual against whom they were directed, but 
which in their secondary effect tended toward the subversion 
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of social nnler and public secarity, were placed in a separate 
c^tegoi^' and denominated crimeB. Crime is therefore de- 
fined as an act or omission prohibited by the government on 
grounds of public policy, and which it punishes by proceed- 
ings now instituted in its own name. The government in 
effect makes the cause of the injured party its own, and seeks 
to vindicate the outrage upon public order and security. 

In the administration of criminal law, the government does 
not seek to enforce compensation for the person injured, nor 
does it now debar the person injured from enforcing com- 
pensation through the agency of -its civil tribuo&ls. 

The dominant idea, however, in the enforcement of criminal 
law is to vindicate the rights and eecnre the protection of 
society at large. So paramount was this idea 
that it was long ago decided in the English cHmiMl 
courts that the party injured by the commission '""'^ 
of a felony could not pursue his remedy for compensation in 
the civil tribunals until the felon had first been convicted in 
the criminal court. Tliis rule was in an early case affirmed 
by the Supreme Court of Maine. 
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indictment or accusation by a grand jury, and infonnation in 
the nature of a declaration in the King*8 suiti filed either by 
the Attorney-General or the Master of the Crown Office. 

So, likewise, there were three modes of trial: trial by 
ordeal, trial by battle, and trial by jury. Trial by ordeal 
and trial by battle, now obsolete, were distinctively relics of 
a ruder age, when society was imperfectly organized, and 
each individual avenged his own wrongs. Trial by battle 
was directly related to what was known in the early Eng- 
lish law as an appeal of murder, which by Lord Holt was 
^esteemed a noble remedy, and touched the rights and liber- 
ties of Englishmen.*' This procedure was founded upon the 
right of the individual to satisfaction and reprisal, and is 
distinctly traced in the English law well into the nineteenth 
century.^ _ 

Accusation by appeal had distinctively for its object and 
purpose a trial by battle. Although not limited to crimes of 
ip^ 1^ homicide, it was more often resorted to in such 

''*^' cases. The executor or kinsman of the person 

murdered was called the appellor. Anciently he appeared 
before the coroner, where he was required to make a minute 
and formal statement of the nature of the offence, setting 
forth the circumstances with the utmost particularity. This 
statement was enrolled by the coroner, and duly published 
in five successive courts. If the accused, known as the 
appellee, did not then appear, a judgment of outlawry was 
entered against him. If the appellee appeared before the 
King's Court, and failed to plead, or to- plead adequately, 
the right of battle was awarded to the appellor. This con- 
test was arranged under conditions and circumstances pre- 
scribed by the Court If the appellee was defeated before 
the stars appeared, he was hanged; if he was victorious, or 
defended himself until the stars appeared, he was acquitted 
of the appeal* 

It seems, however, that such acquittal did not entitle 
him to a dischaige; he was still liable to be tried by the 

\ 
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:ountry (that ia, by a jury of his peers), aa if fae bad been 
adicted. 

Appeal by individuals and trial by battle seem to have 
>cen regarded for centuries with favor, upon the theory, no 

ubt, that the authorities were saved a great deal of trouble 

the detection of crime, and in tbe apprehensioa and proae- 
;ution of offenders. 

Appeals were not confined solely to cases of murder, but in 
lariicr times were commonly made for otber offences to per- 
on or property. . " 

It would appear that it was in the first instance the du^ 
if the coroner to tike coguizance of the appeal. This sug- 
;ests reference to tbe fact that the coroner was 
uciently a far more important official, and had 
, much wider jurisdiction than at the present time. The 
ifBce of coroner is considerably more ancient than that of 
nagistrate or justice of the peace- Tlie statute de Officio 
natorit (4 Edw. I., A. D. 1276) defines with great particu- 
arity hia duties and powers. The office existed for a con- 

:lcrable period prior to the passage of tJiis statute declaring 
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own salvation?** and the other answers, **! tell thee she is, 
and therefore make her grave straight; the crowner hath sat 
on her and finds it Christian burial/* And so the discussion 
proceeds until the simpler one inquires, ^But is. this law?** 
and receives the answer: ^Aye, marry *tis, crowner*s quest 
law.** 

Until recent times, in England one accused of murder upon 
the coroner's inquest could be held for trial without indict- 
The graad ment by the grand jury. This procedure of the 
j*^' common law probably never prevailed in America ; 

certainly not since the adoption of our Federal and State 
Constitutions. It is a provision found in all of these, that 
no person shall be held to answer for a capital crime at least, 
unless indicted by a grand jury. The Federal Constitution 
and many of the State Constitutions require an indictment, 
not only where the punishment may be capital, but in case 
of all infamous crimes. An ^infamous crime ** has been held 
to be one the punishment for which may be imprisonment in 
the penitentiary. 

The last instance of an appeal of murder, reported in the 
English law books, was the case of A%T\fard v. Thomtan^ 
AppMiof which arose in 1818. Thornton was suspected 
nunUr. ^f having murdered a woman, and Ashford, the 

brother of the woman, appeared in the Court of the King*s 
Bench as appellor, and filed his appeal, charging Thornton 
with his sister's murder. The appellee pleaded, ^ Not guilty, ** 
and offered to^ defend bis appeal with his body, thereupon 
throwing his glove upon the floor. The appellor counter- 
pleaded that Thornton ought not to be permitted to wage 
battle, because the circumstances set forth in great detail 
in the counter-plea were such as showed him guilty. The 
appellee replied, pleading facts tending to establish an oIiU, 
to which reply the appellor demurred. Issue was joined, and 
the case argued, and the Court ultimately adjudged that the 
appellee had the right to wage his body in the ordeal of 
battle. No further judgment, however, was ^ven. The 
appellor was apparently too much of a modem to relish a 

\ 
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ersoDnl combat with the accused. The ordeal of liattle 
as, therefore, not enfoiced. Thomton vaa arraigned on 
le appeal, and successfully pleaded €nitr» /vU mcquU, 

Thin notable case, it is said, led to the passage of tlw 
latute of 59 George III., by which appeal, as a mode of 
:ciisation in criminal cases, was abolished. 

The last instance of an actual joinder of issue, for trial l^ 
iLtle was on a writ of right in 1688. The Judges, boverer, 
eferred the combat from time to time, for error in the 
;cor(l, until 1641, when the House of Commons ordered, a 
ill to be brought in to take away trial by battle. 

Traces of the right of individual satisfaction for injnriea 
> person or property remained embodied in the English law 
ntil after American independence, and may be found in the 
irly judicial history of America. It is said that the Eng>' 
sh statutes 9 Hen. III. and 6 Edw. I., concerning appeals of 
lurder, were in force in Pennsylvania and Maryland. There 

no record of such appeal to be found in Pennsylvania, but 
1 Maryland, in 1765, a negro was convicted of mnrder and 
cecuted upon such appeal; the appellor being the widow of 
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biiihright, and brought it with them as amended b/ English 
statutes, when they came into this new world, except such 
parts as were judged inapplicable to their new conditions, 
which, with a few subsequent English statutes adopted by 
the courts, became our common law, and remained the same 
as before the Revolution.'' 

In an opinion of the Supreme Court of the United States, 
pronounced by Mr. Justice Iredell in 1798, he remarked, 
concerning the common law, as follows: — 

*^ The only principles of law, then, that can be regarded, are 
those common to all the States. I know of none such which can 
affect this case, but those that are derived from what is properly 
termed Vthe common law,' — a law which I presume is the 
groundwork of the laws in every State in the Union, and which 
I consider, so far as it is applicable to the peculiar circum- 
stances of this country, and where no special act of legislation 
controls it, to be in force in each State, as it existed in England 
(unaltered by any statute), at the time of the first settlement of 
the country.^ 

The first written Constitution was adopted at a ^convention 
of the planters efettled along the Connecticut River, held at 
Hartford, in 1639. It is supposed that this Constitution was 
drafted by Roger Ludlow, who in 1650 prepared a code of 
laws for Uie colony of Connecticut. Ludlow was deservedly 
one of the foremost men among those who settled in the 
colonies of Connecticut and Massachusetts. He came over 
in 1631, from the county of Dorsetshire in England, and 
was a lawyer of a distinguished family. He took up his 
residence originally at Massachusetts Bay, and was at once 
chosen Assistant by tlie General Court, continuing to hold 
this position until 1689, when he was chosen Deputy Gov- 
ernor of the Province. He aspired to the office of Governor, 
but John Haynes was his successful rival. Disappointed in 
his ambition, he removed to Connecticut in 1685, and settled 
at Windsor. His notable abilities soon placed him among 
the foremost men in the Connecticut River settlement, and 

\ 
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1 1639 be was chosen Deputy Governor. Curiooily enoogh, 
olm Haynes, who had defeated Ludlow's ambitaoD in Mtm- 
liusetts, bad in the mean time removed to Connectiea^ and 
as elected Governor of that colony in the same year. Lnd- 
>w subsequently removed to Fairfield, and eontinaed to 
;nder important services to the colony, the most ootaUe oH 
hicb was the preparation of the first code of laws, known 
) Ludlow's Code, or the Code of 1660. 

He seveml times represented the colony in the CongiMl of 
le " United Colonies of New England." The Congresa held 
t Boston in 1643 adopted articles of confedera- 
on. In these articles, among other provisiona, 
e find the germ of our inteistate extradition procednie. It 
as provided that all servants running away from their maa- 
irs, and all criminals, being fugitives from jnstice, should 
pen demand, and upon proper evidence of being fugitives, 
e returned to the civil authori^ of the colony from whence 
ley had fled. 

In this, connection, we may pause to notice the striking' 
milarity of this provision with that of the Federal Consti- 
ition relating to the same matter. Article IV., Section 2, 
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been broadly construed. The accused need not actually have 
fled from the demanding State, with intent to escape its 
justice.' He may have departed to the other State and taken 
up his abode there for reasons of business or preference in no 
way connected with the act violating the laws of the State 
from which he removed. When, however, he is chained 
with an offence under the laws of the demanding State, he is 
deemed to be technically a fugitive from justice, and ame- 
nable to extradition, and this, too, whether the charge is 
preferred before or after his departure from the demanding 
State- 
On the other hand, in order to be extraditable,, he must 
have been actually and corporeally within the boundaries of 
the demanding State when he committed the offence. He 
may never have been actually within the demanding Stote, 
and yet commit a crime there either through an accomplice 
or as an innocent agent, and so be amenable to its kws on 
the theory of constructive presence. Should he voluntarily 
enter the demanding State, he would be liable to arrest and 
prosecution for the offence, but not having been actually 
within the demanding State at the time of the commission of 
the offence, he is not deemed a fugitive from justice, and so 
could not be extradited to the demanding State to answer to 
its justice. 

The fitilure of courts to extend the doctrine of construc- 
tive presence to interstate extradition proceedings leaves 
open a serious- loophole, and under our complex system of 
government resulting from both State and Federal authority, 
many grave offences may go unpunished. 

But to return to the consideration of the early codes. 
Colonial The General Court of Connecticut in 1642 had 

^inai kin: adopted the Mosaic Code, specifying twelve cap- 
Coonecticot. j^al crimes, including witchcraft and blasphemy. 

At a General Court held April 9, 1646, "^Mr. Ludlow is 
desired to take some pains in drawing forth a body of laws 
for the government of this Commonwealth, and present them 
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o the next General Court, and if he ow pnmdd a man for 
lis occasions when he is employed in such service, he shall 
)e paid at the countiy charge." 

At a GeDeral Court held May 26, 1647, it was ordered: 
' When Mr. Ludlow had perfected the body of laws as t}ie 
?ourt has desired him, it is the mind of the Court Uiat he 
hall, besides paying the hire of the man, be farther oon- 
idered for his pains." The Colonial records do not dinnlowi 
chat consideration Ludlow received for his pains. 

In the code prepared by him under this anthori^, and 
chicb was adopted in 1650, we find that in addition to tiid 
welve capital crimes specified in the Code of 1642, two 
>thers are added. Ludlow provided that a child above aix- 
een years of age who should corse or smite its parent should 
« put to death. Also that "a rebellious son above sixteen 
'ears of age, who, having been chastened by his father, would 
lot obey his voice and chastisement, but lived in sundry and 
lotorious crimes, should be put to death." 

For the crime of burglary, it was provided that the offender 
hould be branded upon the forehead with the letter "B;" 
or a second offence he should be branded and whipped; and 
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1654, and after a short stay in Viiginia recrossed the Atlan- 
tic, to hold important offices in Ireland under appointment 
from CiomwelL 

The Connecticut settlements, though nominally under the 
rule of the mother country, practically governed themselves. 
At the beginning there was no sharply defined line between 
the legislative and judicial departments of government. The 
Greneral Court, first established in 1688-89, over which the 
Governor presided, exercised both legislative and judicial 
functions. Two annual sessions were held, one in the 
spring, and the other in the autumn. Special courts were 
held at other times, and a jury, as occasion required, was 
summoned for the trial of causes before the magistrates. 

In 1647, the various settlements within the limits of the 
present State of Rhode Island had been consolidated, and 

Rhod«fft]Aiui *^®^ representatives met in General Assembly 
in May of that year. Having accepted the char- 
ter of 1648, they proceeded to enact laws for the government 
of the colony, pursuant to the power conferred in this patent 
^ to make and ordain such civU laws and constitutions, and 
to inflict such punishments upon transgressors and for the 
execution thereof, so to place and displace officers of jus- 
tice, as they or the greater part of them shall by free consent 
agree unto." 

The code of laws then adopted embraced only a part of 
the criminal laws of England, and expressly excluded from 
punishment all acts not particularly embraced within the 
code. Only ten offences were punishable by death, and the 
mode of inflicting this penalty was by hanging by the neck. 
It is believed, however, that a careful examination of the 
records of Rhode Island Colony will disclose the fact that 
the death penalty has never been inflicted except for murder. 
Although witchcraft was included among the capital offences 
in this early code, yet there were no executions fdr this sup- 
posed off enoe« 

\ 
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This early cocie of Rhode Island was far more humaiifl 
Ithan the la^vs uf Die other New England Colonies. Capital 
lofTences were Icsa in number. Tlieft was punished according 
Ito the value of the property stoleo, by whipping and fines. 
JArson was to he punished the same as grand larceny. Mali- 
Icious injury to i)roperty or to growing crops was likewise 
ipuuishable. Conspiracy, champerty, embracery, and com- 
liiion barratry were punishable by fines and imprisonment. 
iForgery and erabeizlement, cheating by false weight and 
md perjury were also recognized as crimes and 
Ipunished. 

It was also provided in this code that a master who should 
Idismiss his servant without sufficient cause should be fined 
Ifurty shillinga, and the ser^-ant who left his service without 
Igoud excuse was liable to be compelled to give bail with 
Isureties, to perform his engagements. Hiring a servant not 
Bliiwfully dismissed subjected the offender to a penalty of five 
Bpounds, to be recovered by the former master. An artisan 
Bor servant hired to perform certain work was liable to a fine 
Bof five pounds if he left the work unfinished without cause. 

The criminit! laws of Rhode Island remained with but few 
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ishmenti such as branding and whipping, courtai if they 
could not lawfolly impose a fine and imprisonment as an 
alternative, were in the habit of suspending sentence until 
after the session of the General Assembly, wliich invariably 
commuted the punishment* 

In nearly aU the American Colonies, Judges received their 
appointments from the Crown, and held them at its pleasure. 
Crofm ^^ Connecticut and Rhode Island, however, they 

joiiget. ^ere chosen annually by the colonists. 

At the time of the settlement of the New England Colo- 
nies, witchcraft was universally conceded to be a manifes- 
tation of the devil's power over mankind The 
Mosaic law an<} the laws of England declared 
witchcraft to be a crime punishable with death, and it is 
most natural, therefore, that we find it included in the cate- 
gory of crimes in the early legislation of all of the New Eng- 
land Colonies. There is no record, hchvever, of an execution 
for that crime in Rhode Island, and it is by no means certain 
that in Connecticut the death penalty was ever inflicted for 
that offence. 

The records of New Haven Colony, curiously, disclose that 
an action of slander was brought against iei person no less 
distinguished than Roger Ludlow, before mentioned. He 
was accused for having charged the wife of Thomas Staples 
with being a witch, and with having caused the body of 
Goodwife Kiikpp to be examined after she was hung. It is 
by no means certain, however, that Goodwife Knapp was 
hung for witchcraft 

The Colony of Massachusetts Bay was exceptional in re- 
spect to the large number of accusations for witchcrafti and 
the numerous executions therefor leave a deep stain upon 
its colonial history. In February, 1692, the prosecution of 
witches at Salem began. Accusations continued to be brought 
during the space of several months, instigated and set on by 
Cotton Mather and Samuel Parris, a minister at odds with 
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& portion of his congregation, who Bought to take a teniUe 
ivenge by accusing bia enemies of witchcraft. From Febru- 
ary to September, Stoughton, one of the Judges under a 
royal commisi^ion, lield his terrible assize until twenty per- 
Kona had been ]}ut to death and more than fifty had been 
tortured or terrified into confessions. On September 22 of 
Lhat year eight persona were led to the gallows. It was not 
lintil October that a reaction began in public opinion, and 
Buries could no longer be depended upon to convict. In 
iiuary, 1093, the grand jury dismissed more than half th« 
tresentments, and tliose indicted the petit jury failed to 
fconvict. Indeed, it ia worthy of remark that sanity and 
enlightennient seem to have taken possession of the minds of 
Ithe jurors before the Judges came to their senses. 

The delusion concerning witchcraft seems never to have 
tffccted the mild-mannered Quakers who settled Pennsyl- 
Iv'ania as it did the more austere colonists of Massacbusetti 
y. There is, however, on record, the trial of a turbulent 
man among the Swedish colonists, who was charged with 
ng a witch. Penn presided at the trial, in February, 
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America a grand jury has power on its own motion to sum- 
mon an; witnesses to appear before it, and to institute any 
prosecution it may deem proper, and in the exercise of this 
prerogative, its action cannot be controlled either by the 
court or the prosecuting officer. 

The practice now generally prevailing in this country re* 
stricts the grand jury to inquiry and presentment only for 
such offences as are of public notoriety, and within their 
knowledge, or brought to their notice by the court or prose- 
cuting officer. In some States, however, they cannot present 
for any offence unless the accused has first had a preliminary 
examination before a magistrate who has found probable 
cause. 

It would appear that from earliest times in Massachusetts, 
the grand jury had power to investigate and present -for 
offences generally, even though no particular person had 
been arrested and held to answer. In one of the early 
charges of Chief Justice Hutchinson, in the Superior C!ourt 
of the Province of Massachusetts Bay, it was stat^l-that_. 
they had discretionary power to present ^ any notable things 
done that are detrimental, or any things neglected which 
ought to be done, that are beneficial to society." He pro- 
ceeded to call their attention to the foul condition of the 
public jail, which was described as a dark, damp, and pesti- 
lential room, and cited to the jury a case in an early English 
law report, where a sheriff committed a man to a newly 
plastered, wet,~and unwholesome room, in consequence of 
which the prisoner died of a violent fever, and the sheriff 
was tried and hanged. He undoubtedly had reference to the 
case of Rex v. Hugginn^ where a warden of Fleet Prison was 
indicted for the murder of a prisoner by confining him in 
such an unwholesome place. 

The charges of this same Chief Justice, at the several 
terms of court held during the decade preceding the Revolu- 
tion, are all notable in that attention was urgentlj called to 
the disorders of the time. At almost every term of court 
reference is made to some scandalous and notorious rioti 
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I" not only against the common law, the natural law, but 
Idirectly against the laws of the proTiQce." At the March 
jTenn, 17U5, the Chief Justice gave a carefal and precise 
Idefinition of the crimes of unlawful assembly, roQt, and riot, 
loccurately distinguishing one from the other, and tracing 
■with great minuteness the sequence of events from which 
lunlawful assembly may ultimately become a riot. 

The disorders of that year, it would appear, were cbie6y 
■in consequence of the attempted enforcement of the Stamp 
lAct. The Chief Justice was susjiected of favoring the en- 
Iforcement of this obnoxious measure. So violent was pablio 
ntiinent against him that in August, 1765, the mob burned 
I his house, from which he barely escaped alive with his 
If.iniily. He appeared on the bench on the following day, and 
latter making a pathetic and touching apologj- for his disorderly 
lappeanincc, publicly protested in court that he had never 
Jin any way been instrumental in supporting the obnoxious 
(stamp Act. Such were the disorders that the Court ad- 
Ijouriicd until the following October, when the Chief Justice 
|dolivercd a ponderous charge to the grand jury, exhorting 
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contrasted with the contemporaneons codes of other na- 
'tions, they were extremely mild and humane. At a period 
HOdntM when in England nearly two hundred offences 
ofeoiooui were punishable with death, in New England 
only a dozen crimes were capital. One particular 
feature characterized all the earlier penal acts of the colo- 
nists. Offences against property, like burglary and highway 
robbery, were not made capital, while in England such 
offences were punishable by death without benefit of clergy. 
In the Colonies, however, offences against chastily were 
severely punished, and adultery for a long time remained a 
capital offence. The colonists were prone to regard the in- 
discretions of youth with charity, and the law was usually 
satisfied with compelling the seducer to marry his innocent 
victim. -- 

Massachusetts, in 1692, claimed the full benefit of the 
writ of habea$' earpiLS^ although it was claimed by the Home 
Government that this right had never been granted to the 
plantations. When, afterwards, the privilege was affirmed 
by Queen Anne, the burgesses of Virginia, instead of regard* 
ing it as an act of royal clemency, asserted this as one of their 
inalienable rights. 

At the close of the eighteenth century it was beginning to 
be understood that the certainty of punishment was more 
effective in the prevention of crime than any sanguinary and 
disproportionate penalty imposed by statute. In England^ 
where the number of crimes punishable with death was 
so excessive, executions were so common and frequent that 
they failed to excite in the public mind either emotions of 
horror or compassion. Among a people where the death 
penalty is rarely inflicted, the horror of it makes a deep and 
lasting impression upon the public mind, and more effectually 
deters the repetition of the felony by others. ^ 

Long before the death penalty had been restricted to a few 
of the graver felonies, juries would hesitate to convict for 
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llcRser offences \^hich under tbe law demanded the exeontitm 
|of tlie accused. 

When in 179G Judge Swift published hU "System of the 
ll.aws of Connecticut," the crimes for which death was the 
ptenalty were high treason, murder, rape, toaybem, and arson 
lendangering life; and this learned author gives it as his 
lopiniou that the dreadful punishment of death should only 
; inflicted for murder and treason. 

Pennsylvania was among the earliest of tbe States to 
restrict the death penalty to the crimes of treason and 
murder, substituting for all other felonies confinement at 
liard labor and coarse fare. 

It should be noted that neither Ludlow's Code, nor any 
Subsequent codes or revisions of the criminal law, save the 
Rhode Island Act of 1647, assumed to enumerate all tbe 
pelonies and misdcmeanora punishable by law. 



In so far as crimes against the United States are con- 
feriied, it was early decided by the Supreme Court of the 
lited States that the courts of the United 
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In 1819 the question was sharply and definitely presented to 
the Supreme Court of that State, in the case of State ▼• 
Dai^orth. Chief Justice Hosmer, in giving the opinion of 
the Courti said:— - 

'' It is contended that there never existed a common law defin- 
ing crimes; and if there had been one formerly, that the late 
Constitution would have abolished it. On this head of objection 
I am incapable of entertaining a doubt. The principle con- 
tended for is perfectly novel. The country from whence our 
ideas of jurisprudence have principally emanated, and our sister 
States, have a common law defining and punishing crimes; and 
it is remarkable that the written constitutions adopted by the 
latter have made no difference in their practice on this subject. 
It is indispensably necessary that there shoold exist a common 
law on the broad principles of public convenience and necessity, 
defining crimes, and prescribing adequate punishments. To 
determine by statute every offence and direct the punishment 
which shall be inflicted, has not, so far as I know, ever been 
attempted, and would be nearly impracticable. The community 
must, at least, be left exposed to injuries the most atrocious; 
and the evils resulting would be much greater than any reason- 
able mind will anticipate, from the exercise of a sound discre- 
tion in the. application of principles and analogies which the 
common law supplies.'' 

Judge Peters dissented, in a vigorous opinion, from the 
decision of the Court. He 



^I have sought in vain, in the history and legislative acts 
of our ancestors, for a confirmation of this doctrine. But it is 
apparent to my understanding that their sole object was to found 
a pure government in church and commonwealth, ' surely bot- 
tomed on the word of God,' and that they brought with them 
no more affection for the common law than the canon law, the 
court of star-chamber, and high commission, from which they 
fled with horror and detestation." 

However, after this decision, the question of the jurisdio- 

tion of the courts of Connecticut over common-law offences 
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was no longer a matter of doubt and vncertaitity, and ii) 
1827, tills sikine Judge Peten, in rendering an opinion of tbe 
Supreme Court, in the case of State y. Knapp, said: — 

" My owD opiuiou of common-law crimes and puniahmeot ma 
fully expressed in State t. Danforth, vhich Nmains tmaltered} 
and attliougb I am nnable to comprehend the groond on vhioli 
tliLit case was decided, I ain bound by its authorit;, so long at 
it remains uniiiipeached by a contrary decision. And it is tbeie- 
fore my duty to Gay tliat tbe Superior Court has jurisdiction of 
high crimes and misdemeanors at common law, and the onlj 
question for nie now to decide is, do tbe facts alleged in the 
information constitute such an c 



In 1828 the legislature of Connecticut passed an Act pro- 
viding, in case of conviction of any high crime or misde- 
meanor at common law, that the offender be imprisoned in 
the State Prison for not more than five yeara, or in jail not 
less than two months or more than one year, or fined not 
more than live hundred dollars, or both; and that for a con- 
viction for any other offence at common law, be bo imprisoned 
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instracted that they cannot lawfully arrive at a conclusion of 
jpiilt unless they are convinced beyond a reasonable doubt. 
The jury who are to determine this question are not selected 
by the government alone. They are chosen from a panel of 
usually twice that number. The accused may first challenge 
the array, and call into question the fairness and regularity 
of the procedure pursuant to which they were summoned. 
In most jurisdictions it is a rule that if the officer summon- 
ing the jury is related to the complainant, even to the ninth 
degree of affinity or consanguinity, the summons is unlawful. 

The same opportunity of investigation and challenge is 
afforded the accused in respect to the twelve who are to be 
selected to try him. He may examine each upon oath as to 
his relationship to the complainant, and his possible interesti 
prejudice, or bias. He may even challenge, within certain 
limitations, peremptorily, without assigning cause therefor, 
and the number of such peremptory challenges allowed him 
is greater in proportion to the gravity of tiie offence with 
which he is charged. 

The trial jury must be instructed by the presiding Judge, 
nfter they have heard the evidence, not only that they must 
determine, upon the evidence alone, the question of guilt or 
innocence, but that they must begin the consideration of that 
question with the presumption that the accused is innocent, 
and that they must so find, unless the guilt is established in 
the minds of all of them beyond a reasonable doubt. 

Upon thetrial, the accused has the right to be confronted 
by the witnesses against him. The 'depositions of absent 
witnesses cannot be taken by the government and read 
upon the trial; hearsay evidence is excluded; and the widest 
range of cross-examination is permitted, to test the credi- 
bility and truthfulness of the witnesses. The accused is now 
permitted to testify in his own behalf, and he may have from 
the government compulsory process to compel the attendance 
of his witnesses. The entire power of the l^te is at his 
command to compel witnesses to speak in his behalf, however 
reluctant or unwilling they may be to extend their ai( 
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J If he is poor and unable to incur the expense of serving 

Brocess upon hia ^vitQesBeB, they may be summoned at the 

Itiite's charge. If his defence requires the employment of 

lx{>ert witnesses, who may conduct scientific investigatioos 

Ind testify oa to their opinioos, in mutteni In which such 

^iformution is relevant and material, the State will, in some 

isdictions, employ hia eiperte, and assume the entire ex- 

[disc of their compensation. If he is ^vithout means to 

iiploy counsel to defend him, the government will assign 

Liin counsel, und Id many States at public expense. Whether 

lid or not, counsel thus assigned by the Court are, under 

Benalty of disbarment or punishment for contempt, bound to 

Undertake his defence. 

. Justice St(.>phen8 says, in his great work tracing the 
Kistory of the criminal law of England, that the government 
■an generously afford to do all this, because society in the 
Iggregutc is so much more powerful than any single indi- 
vidual, and that the contest between organized society on the 
! hand, and the accused on the other, would be unequal 
Ind unfair, without these special privileges and safeguards. 
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against the sovereignty of the State, against public property, 
against the person, against private property, against pabUc 
justice, against the public peace and safety, against chastity, 
and against humanity* The penal codes of the early Amer- 
ican colonists placed at the head of this classification offences 
against religion. Blasphemy was punishable with death; 
apostasy was likewise a grave offence. In most of the mod- 
ern codes, however, blasphemy and offences against religion 
have been relegated to a lower oi*der of crime. While blas- 
phemy remains a crime in nearly all of our States, it is no 
longer at the top of the list ; it is more generally classified as 
chief among the offences against humanity. The State only 
takes notice of the blasphemer as a public nuisance, liable 
to endanger the peace of the community. If he will confine 
himself to his own abode, he may blaspheme in private^ and 
government will deem his act unworthy of public notice: if 
he blasphemes abroad he shocks the sentiment of mankind, 
and thus endangers the public peace. 
Xhil -Colonial forefathers conceded to the State larger 



functions and prerogatives than public opinion at tlie present 
^ time is willing to concede to government. They 

•f^ainst regarded the State as chiefly and primarily the 

support and strong arm of religion : consequently 
they punished inexorably all acts which tended to the sub- 
version of religion, or were antagonist^ to the faith they 
themselves professed. No longer does the State by formal 
prohibitions and dreadful penalties seek to compel men to be 
religious, or even moral. The requirements of our penal 
codes are now deemed to be sufiicient when they prohibit 
and punish those* acts which endanger life, property, public 
peace, and the stability and integrity of society. Acts against 
morality and chastity are not now punished because they are 
wicked, but because they have a tendency to disintegrate 
#cxiiety and promote consequences subversive of all social 
order. Deorum offensce^ Dii$ ewnjt. ^ 

While the Stated no longer empowered to compel people 
by prohibition and punishment to be religious, it should 

y 
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cognize that in the performance of its functioii of preserr- 
g the peace and security of society, it owes to religioo, and 
the institutions of religion, an obligation of which it 
ould ever be mindful and considerate. la so far, there- 
re, as the charitable and reformatory institutions, wliich 
ligion establishes and maintains, tend to relieve the State 
d make lighter \l» obligation to maintain peace and order, 
ey should liave tlie helpful encouragement and support of 
e State. 

We have seen that the theory or ground upon which tha . 
;ttc prohibits certain acts or omissions, and by so doing 
iikes such acts or omissions crimes, is one of obi«*o( 
iblic policy. The theory upon which it pre- puni'iiiMnt. 
ribes and administers its penalties is one more difBcult to 
rmulate with accuracy and precision. The ancient view 
[ts that of retribution or vengeance. The earlier codei 
ught to retain a certain correspondence between the crima 
id the punishment; "an ej'e for an eye, a tooth for % 
oth," is the legislative declaration of a ruder civilization. 
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considerations will always keep prominent in the minds <rf 
law-makers the utilitarian theory of punishment; the primary 
object being ever to deter others, and so protecting society 
in the future, rather than to seek the reformation of the 
criminal, or to compensate in the abstract the mere infringe- 
ment of the rule of justice itself. 

Practically, the modem statute does not much concern 
itself with the administration of mere retributive punish- 
ment. With the passing of the divine right of kings went 
also the idea that government, whose object is to conserve 
the civic relations of its people, has much, if anything, to do 
with retributive justice. This tendency has been deplored, 
but certainly the utilitarian theory is fully justified. The 
State unquestionably is right in utilizing the punishment it 
inflicts upon a convicted felon, as an example to other, evilly 
disposed persona The convict has no right to complain that 
the government is making an example of him, because in- 
any view of retributive justice, he deserves the punishment 
imposed. 

In support of this theory that punishment is an evil to be 
inflicted only for the prevention of greater evils. Sir Edward 
Frye, in an article in the NintteenJth Century^ for September, 
1888, said, ^ You have nothing to do with the past offence, 
except as an occasion for preventing other crimes. Ton 
have nothing to do with the offender except as a whipped 
boy, caught for the public good.** 

The importance given to the utilitarian theory has been 
justiy criticised by other writers. ' 

From a philosophical point of view, the right to punish 
will ever remain founded upon the idea of retributive justice, 
and should not be entirely lost sight of or abandoned. In 
every law, human or divine, pain must follow wrongdoing. 
No scheme of philosophy would be worthy the name which 
tolerated impunity or permitted infractions of the law of 
justice to be ignored. Religion has ever regarded human 
governments as means or agencies through which the Divine 
Power controls the affairs of men: hence it remains the duty 
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of the government to puaish tliose acts Trhich are deemed 
subversive to the welfare of society, even though the oirouin* 
stances are such as leave no room for the opetatton of the 
utilitarian theoiy or reasonable hope of reformatiaa. 

No code of laws can ever be entirely efficient and enduring 
-n-hich ignores a proper and just recognition of the right vhieh 
authorizes society in the ^[gregate to inflict pains and prai- 
altics for wrongdoing, upon the individuals of which it is 
compoeed. 

The last and altogether modem view of punishment is the 
reformatory one. Surely this theory is prompted hy the 
highest and noblest sentimenta of mankind, and all good 
citizens should be united in hoping for the soccesa of eveiy 
experiment in tliis diiectaon. It is perhaps too soon to 
expect very tangible results from any of the modem practical 
experiments based upon this theory. Cordial support, how- 
ever, should be given to eveiy reasonable effort in this 
direction which gives any promise of favorable results. 

In the bill of rights of the Conatitutioa of New Hampshire, 
Article XVIII., it is declared as follows: — 
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ing in mind the threefold duty of seeing that justice is 
viodicated, societj protected, and the i^xongdoer, if possible, 
refonned« 

To fit the penalty not only to the crime, but to the moral 
and social conditions of the accused, as well as the reforma- 
tory possibilities, will ever remain a difficult problem in the 
administration of justice. When the penally prescribed by 
law is manifestly inappropriate to the offence, both Judge 
and jury are impelled by motives of humanity to abrogatet 
the rigors of the law by means not always in strict accordance 
with their official obligations and constitutional duties. 

Closely allied, and as an outgrowth of the reformatory idea 
of punishment, we have the interesting experiment provid- 
ing for indeterminate sentences that has been attempted in 
various States. -• 

When under the laws prevailing in England until compara* 
tively recent times, so many trivial offences were punishable * 
Saspcadiiig by death, juries would often fail to convict, and 
•entence. Judges in case of conviction would postpone and 
defer sentence until recourse could be had to the Home Office 
for pardon. Hence there arose a custom which has long pre- 
vailed to a considerable extent, for courts, in the arbitrary 
exercise of clemency and forbearance, to suspend sentence. 
In some States, this custom has been expressly regulated by 
statute. It is gravely doubted whether it may be legally 
exercised without legislative sanction. Its arbitrary exercise 
by a weak or corrupt judiciary might often result in a gross 
miscarriage of justice. This custonr is often followed in 
police and magistrate's courts, where the offence is trivial, 
and ^the accused without a record of previous conviction. 
Notable instances of its abuse are extremely rare, and many 
cases will occur to every lawyer and Judge of long experi* 
ence, where the suspending of judgment has not only had 
a remedial and reformatory effect, but has prevented un- 
necessary suffering and privation to helpless and dependent 

fmnj]if>f. 

It is difficult to see how any great harm can arise from 
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Isuch exercise of this discretion in respect to iha trivial 
loftences prosecuted in municipal courts. 

By the great weight of authority, however, a court has no 
■power to susjtend its sentence, except temporarily, in certain 
leases, to enable an appeal to be taken to a higher court. 

Grave objections may be urged against the enactment of a 
jsUktute which should definitely confer upon a Judge in all 
I the right to suspend sentence indefinitely, it would 
Ibe au infringement upon the pardoning power, which, under 
Bour system of government, b wisely reposed in the Executive. 
ISome States, however, have enacted statutes whereby, under 
■various conditions and limitations, a court is empowered to 
Ifiuspend sentence, or terminate a prosecution, when in itB 
Idiscretion it is consistent with the ends of justice so to do. 

The practice of suspending sentence has been severely 
Bcriticised by courts of high authority. The late Chief Justice 
ICooley characterized such an act on the part of a Judge as an 
lattempt " to grasp at a power not confided to him, and 
Biiaurping authority." 

In most, if not all of the American States, the power to 
|p[irJon has been reposed in the executive department of the 






872 CRIMINAL LA W AND PROCEDURE 

the Grovemor shall think proper. The conditions impoeed, 
however, must be compatible with our constitutional provi- 
sions and the policy of our laws. It has been held that banish- 
ment from the United States may be a proper condition of 
pardon : so ako, that a convict shall leave the State, or shall 
leave the State within a limited time ; so also, a pardon which 
relieves from imprisonment without removing legal disabilities, 
such as the loss of the right of franchise, and the like. It has 
also been held that one under sentence of death for murder 
could be pardoned upon condition that he be imprisoned for 
life : the acceptance of the pardon upon such condition was 
held to make the impiisonment lawfuL 

The exercise of the pardoning power, and the custom of 
suspending sentence in certain cases, led the way to the 
Indeterminate inore reccut plan of ^indeterminate sentences." 
sentenoM. TYm subjcct, as wcll as provisious for paroling 
prisoners upon good behavior, is just now inviting thoughtful ~ 
investigation. . Considerations of humanity and the highest 
welfare of the State are ever suggesting the adoption of such 
modes of punishment as shall have a reformatory influence 
over the criminal, and render him less liable to repeat his 
crimes. 

In several States, therefore, it has been provided by statute 
that the accused, upon conviction, may be sentenced to im- 
prisonment for an indefinite period, wiUiin certain limitations, 
reposing in some instances in the directors of the penitentiary 
authority to parole a prisoner at the expiration of the mini-^ 
mum term of imprisonment, and permit him to go at large. 
Such paroles are on condition, however, that if the accused is 
again convicted of an offence, he must serve out the maximum 
term of imprisonment for his original crime. These provi- 
sions of course differ very much in detail in various States 
where the experiment has been tried. 

The question of the constitutionality of statutory provisions 
of this description has been frequently befor^ our courts of 
last resort In Michigan the statute passed by the legisla- 
ture of that State provided in substance that the term of 
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imprisonment should not exceed the maximum provided by 
1»\v, and thnt no prisoner should be paroled ODtil he hod 
served the minimum statutory penalty. It reposed in the 
St-ite Board of Prison Control the power to parole prisoners 
at any time after the expiration of the minimum term of 
imprisonment, and permit tliem to go abroad, remaining', how- 
ever, during their term of pai-ole, constructively in the legal 
custody and control of the Prison Board, which Board bad 
full power to re-imprison such convict upon violation of tbe 
rules and regulations which the Board was authorized tct 
make, regulating paroles. It further provided that upon 
violation of his parole, the convict should be returned to prison 
and required to serve out the maximum measure of penalty 
provided liy law for his original offence. A second convictioD 
for crime was to be deemed a violation of such parole, and the 
scutence of imprisonment imposed by such second conviction 
was not to commence until the termination of the first 
sentence. 

Tiie Supreme Court of Michigan held this law to be un— — 
constitutional. The Court, in its opinion, severely criticised 
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The constitutionality of statutory provisions of this charac- 
ter has, however, been sustained in Ohio and Massachusetts. 
It is difficult to see in what manner the general idea of parol- 
ing prisoners under proper rules and regulations, and restor* 
ing to them their liberty so long as it is properly exercised, is 
necessarily repugnant to the spirit of our Constitutions and 
laws. The reasoning of the Supreme Court of Michigan is 
not altogether satisfactory. One of the Judges dissented 
from the opinion of the Court for reasons which seem to be 
cogent and convincing. 

The State certainly has power to provide by law where and 
in what manner its prisoners shall be confined, and what lib- 
erties may lawfully be extended to them, as well as what re- 
strictions and limitations may be imposed as a measure of 
their punishment There seems to be no reason, therefore, 
why the legislature may not provide that a convict under 
sentence of a definite term of imprisonment may, under cer-' 
tain regulations and conditions, be permitted to go at large so 
long as these conditions are complied with, and to ordain and 
provide what authority shall prescribe such conditions and 
regulations. Such legislation invades neither the pardoning 
power of the executive, nor the judicial functions of the 
Court 

The principal methods of punishment in all of the Amer^ 
ican States Jbave been and are, death, imprisonment, and pe- 
Modetof cuniary fine. Both fine_and imprisonment, or 

pttnithmeDt. imprisonment without fine, or fine without im- 
prisonment, constitute the penalty for the great body of 
crimes. 

In Colorado, a statute was passed imposing a period of sol- 
itary confinement before hanging, as a punishment for murder 
EzpoHjado in the first degree. In the case of Medley ^ which 
.Uws. ^^j^|. ^ ^^^ Supreme Court of the United States, 

it was decided that this statute, which was passed by the leg« 
islature of Colorado after the commission of the crime for 
which Medley was convicted, providing for a prior term of 
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Bolitary confinement in addition to the death penalty, was ia 
violation of the provision of the Constitution of the United 
States, prohibiting any Stat« from passing «z j:)04f /turto laws. 
Upon n writ of habeas corptu, the Supreme Court of the 
United Stjites ordered the discharge of the prisoner who waa 
undergoing a punishment of solitary conflnement prior to 
lieing hanged. 

Economic reasons have with ub never suggested or made 
feasible piitiishment by transportation to penal colonies, 
which in former years has been so largely re- ^^ 

sorted to in Great Britain. Danisliment has 
never been much resorted to as a means of punishment The 
only provision for this we find is in Maryland, where partaeS 
who have married within the degree of oonsanguinity pro- 
hibited by the laws of that State may, upon conviction, be 
banished from the State. 

In some Southern States, we find provisions for sentencing 
criminals to hard labor outside the penitentiaries, in work 
upon the highways, and other public improvements. 

The scale of penalties to be imposed for crime has never 
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conviction may be sentenced to paj the full value of the 
property stolen, or make restitution therefor. 

Under the laws of Delaware, offences against property are 
severely punished, the theory of restitution to the owner 
being paramount The sentence may not only impose a two- 
fold restitution of the value of the property to the owner, 
but also subject the offender to an hour in the pillory, to be 
followed with twenty lashes and imprisonment ranging from 
two to six years. Where restitution is not compelled, the 
corporal punishment is even more severe ; death being im- 
posed for arson in the first degree, and for the burning of 
a public building, one thousand dollars fine, one hour in the 
pillory, sixty lashes, and imprisonment not exceeding twenty 
years. 

This idea of restitution to the person injured seems always 
to have been a prominent factor in the penal code of Dela- 
ware. Early in tlie last century, a negro woman convicted 
of larceny was sentenced not only to pay to the owner the 
full value of the property stolen and not recovered, but also 
the value of the property recovered, and to be *^ publicly 
whipped with twenty lashes on her bare back, well laid on,** 
and then disposed of as a servant to the highest bidder, for 
such a term, not exceeding seven years, as should be neces- 
sary to raise the restitution money and the costs of prosecu- 
tion. This sentence, it is recorded, was executed to the 
letter. At die sale of the unfortunate woman, the Udding 
was not spirited, and she was sold to the highest bidder for 
fifty cents. 

We find many provisions in the laws of Louiriana resem- 
bling somewhat those of Delaware, attempting to enforce 
restitution to the person injured, although in Louisiana 
corporal punishments are less rigorous, and the pillory and 
whipping-post are unknown. 

Rhode Island is exceptional in providing consequences 

^_^ . . other than fine and imprisonment upon conviction 

for crime. In the case of a person sentenced to 

the State prison for life, or for a period of seven years or 
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more, anj creditor may apply for a settlement of his estate, 
and letters of admmistration will issue as if the person were 
dead. On conviction for murder or arson in that State, Uta 
law deems the person to be civilly dead. If mnrried, the 
bond of matninony is deemed to be dissolved ; nil civil lights 
and relations of every nature are forfeited, and his property 
is administered upon and distributed as if a natural deatli 
had occurred. 

The circumstances surrouuding each individual oGTence on 
necessarily so divergent that a lixed and inflexible scale of 
penalty would, in a large number of cases, work Exwno«tiii» 
unjustly and offend the sentiment of the com- s'^unuuiiMfc 
munity. The provision for maximum and minimum penal- 
ties in a measure compensates for the inequali^ of the actual 
guilt 

When we undertalce any comparison of the penalties im- 
posed by the laws of the different States, we find ineqa»iiiTo* 
some startling and astonishing contrasts. i*l«u>«. 

From the retention of the pillory and the whipping-post, 
the common impression obtains that the criminal code of 
s stringent and severe. We find, however, i 
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abase of a female of tender years is punishable hj death and 
no minimum penalty provided. The same is also true of 
Louisiana in respect to rape. In fifteen of the States, how- 
ever, rape may be punished by death, and in some eighteen 
States in all, by imprisonment for life. 

In Delaware, also, fornication seems not to be a punishable 
offence at all, while in Maine, Vermont, and Maryland it 
may be punished by imprisonment for five years. 
. Again, in Delaware, arson of a dwelling-house, whether by 
day or by night, is punishable by deatli with no lesser pen- 
alty. This is also true of North Carolina, South Carolina, and 
Georgia. In eleven States in all, arson in the night season 
may be punished by death, and in sixteen of the States, by 
imprisonment for life. 

Death is still inflicted as the extreme penalty for* rape, 
assault with intent to kill, administering poison, arson, bur- 
glary, robbery, mayhem, and perjury, or some of them, in^ 
Louisiana, Delaware, Alabama, Geoi'gia, Missouri, Virginia, 
North Carolina, South Carolina, Mississippi, Florida, Ken- 
tucky, Tennessee, Texas, Arkansas, Montana, and Maryland. 

As illustrative of the great lack of uniformity in punish- 
ment of crime throughout the United States, it is interesting 
to note that the punishment for counterfeiting in Ohio and 
Minnesota is twice that of perjury, while in Alabama the 
punishment for perjury is twice that of counterfeiting, in 
Indiana, the guilt of perjury is to incest as twenty-one is to 
five, while in Kentucky the guilt of incest is to perjury as 
twenty-one is to five. In New Tork'rape is punished twice 
as severely as incest ; three times as severely in Wisconsin, 
Minnesota, and Kansas ; four times as severely in Vermont ; 
five times in Pennsylvania ; ten times in New Hampshire ; and 
thirty times in New Mexico. 

The discussion now going on as to the wisdom of restoring 

the whipping-post for certain offences has directed special 

attention to the State of Delaware, where from 

^'^^' earliest times this institution has been main- 
tained. The public sentiment of that State strongly ap* 
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I proves this method of punishment for certain crimes, nnd the 

istitiition has, heynnd all doubt, exceptionally protected that 

immunity from the depredations of dangerous criminals, 

I \v)io are willing to take their chances of punishment in other 

I States, but who have a wholesome horror of the pillory and 

whipping-post of Delaware. The more intelligent and expert 

.-riniinala prefer to carry on their depredations elsewhere, and 
I tlie elass usually subjected to this punishment are the lazy 

and shiftless who are convicted of petty lajceny and other 
J minor offences. The court records of that State would no 
I doubt disclose some interesting incidents of the efficiency 
I of this method of punishment. 

It is related that a few years ago a half-witted n^ro 
I pleaded guilty of larceny, and was sentenced to receive five 

larches. As the whip was about to be laid on, he managed to 
I get one arm released from the post, which enabled him to 
I dodge the blows, and it is doubtful whether more than two or 
I three strokes actually took effect. The warden, who had been 
I counting the strokes which the sheriff laid on, called " five," 
I and the negro became suddenly very quiet. The sheriff, no 
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seems, however, in her case, to have had no deterrent effect, 
for she again offended in this respect with the same consef 
quences, for which she was given thirty-one lashes, and ban- 
ished from the colony. 

* Formerly, upon conviction for murder in the second 
degree, the penalty was sixty lashes, and imprisonment for 
life. Whipping in such cases has since been abolished by 
legislation. 

From five to sixty lashes may be imposed by law, according 
to the offence. For larceny, the punishment may be from 
five to twenty lashes ; for setting fire to a court-house, or 
place where public records are kept, sixty lashes may be 
imposed in addition to fine and imprisonment. 

In most of the States, treason still remains a capital offence 
upon the statute-book. Prosecutions for treason against the 
. State, however, are so infrequent that the subject no longer 
has much practical significance. 

Four of our States have adopted the experiment of abolish- 
ing capital punishment for murder. It has been abolished 
Gaipitai' ^0^ many years in Wisconsin, if, indeed, it ever 

panUhment. existed sincc the organization of the State. 

In Rhode Island, the death penalty was abolished many 
years ago, and imprisonment for life sut^tituted as the 
punishment for murder in the first degree. The laws of this 
State, however, still provide that a convict who commits 
murder while under sentence of im^isonment for life shall 
be hanged. 

In Michigan, hanging for murder was abolished in 1882, 
and solitary confinement at hard labor for life substituted. 
Treason, however, in this State is still punishable by death. 

In Maine, the death penalty for murder was abolished 
in 1887. Maine and Wisconsin, therefore, are the only States 
in which the death penalty may not be inflicted for any 
crime. In nearly all of the other States capital punishment 
is inflicted, and by hanging. 

New York in 1888 substituted electrocution for hanging, 
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nd Ma.ssiichu setts in 1898 made a similar proviaton. Ohio 
03 also recently provided for electrocution. 

It hii£ been held thitt electrocution does not offend the pro 
i.sion of the Federal Constitution prohibiting cruel and 
niisual punislimerita. Torture, disembowelling, branding, 
iiirning, and mutilation would pi-obably be held to ofFend 
his piovi.'iion, which is deemed to apply to all punishments 
o diij proportionate to the offence as to shock the moral sense 
f the community. 

In Utah, A convict may elect to be shot, and if he makes no 
lection, the Court in rendering sentence must declare the 
node of administering death, which must be either byshoot- 
ng or hanging. 

Anciently it seemed to be the policy of the law that capi- 
al punishment should be inflicted with great publicity. The 
wd)' of the victim was allowed to hang indefinitely upon the 

bbet to the terror of all wrongdoers, and the awfulness of 
tie pennlty thus publicly inHicted was supposed to have a 
alutaiy effect upon the community. 

The tendency of modern legislation has been in another 
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mercy, and such recommendatioii is binding upon the CSourt| 
and prevents the infliction of the death penalty. The sentence 
pronounced must be imprisonment for life. 

.In a few States, the jury, in a trial for a crime which may 
be capitally punished, may directly determine, by their ver- 
dict, whether the sentence shall be death or imprisonment for 
life. 

Some few States have recently provided that in trials for 
misdemeanor, the jury may consist of less than twelve, and 

inreiid* OB ^^^ ^® verdict need not be unanimous, 
jurj trial. A most radical experiment with the jury sys- 

tem in criminal causes has been recently attempted in 
Louisiana. Under the Constitution recently adopted, it is 
provided that until the year 1904, all trials, where the punish- 
ment may not be hard labor, shall be without a jury: after 
1904, the legislature may provide, where the punishment 
may be hard labor, that the trial may be to a jury of five, all 
of whom must agree in the verdict; if the punishment is 
necessarily imprisonment at hard labor, the number of the 
jury must be twelve, nine of whom must concur, and in capi* 
tal cases the jury must be twelve in number, all of whom 
must concur. 

In 1874, the legislature of Connecticut enacted that the 
accused, when called upon to plead, might elect to be tried 
by the Court instead of by the juty, and that the Court in 
such case should have full power to try the cause and render 
judgment and sentence. This statute was held by the 
Supreme Court of that State not to be in conflict with the 
provision of the State Constitution providing. that every per- 
son accused ^ shall have a speedy, public trial by an impar« 
tial jury,** and ^ that the right of trial by jury shall remain 
inviolate." It was held that this right could be waived by 
the accused, and was waived in his election to be tried by 
the Court. In 1878, this statute was repeale4* During the 
time it was in force, the warden of the Connecticut State 
Prison was brutally murdered. Two of the convicts con* 
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Bplred with one of the keepers to procure their escape, aod 
\verQ pruviilcd b^ this official witli weapons. All three wers 
indicted for murder. Two of them, under the statute then in 
force, elected to be tried by the Court, two Judges presiding. 
They were duly found guilty nnd Beoteuced to death, and 
their conviction was sustained 1^ the Supreme Court. The 
result of thia statute, which placed so grave a responsibili^ 
ujxin the bench, wiis generally deplored, and the statute was 
speedily repealed. 

However radical the tendency to reform our criminal pro- 
cedure may become, it is very doubtful if a similar experi- 
ment will be soon attempted. In sustaining the constitu- 
tionality of tiiis statute, the Supreme Court took occasion to 
severely criticise the provision. '* We cannot believe," says 
the opinion, "that it is wise or expedient to place the life or 
liberty of any person accused of crime, even at his own con* 
sent, at the disposal of one man, or any two men, so long aa 
man is a fallible being." 

The great principle of the common law, declared hy all 
our Constitutions, that no person shall be twice put in 
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In some twenty of the States and Territories, provisions of 
this general character obtain. 

Connecticut has gone to the extreme in this direction^ and 
bj an Act passed in 1886, it was provided that appeals upon 
all questions of law may be taken by the State, with pei^ 
mission of the presiding Judge, in tiie same manner as if 
made by the accused. It was contended that this statute was 
in violation of the provision of the State Constitution, that 
^ no person shall be subject, for the same offence, to be twice 
put in jeopardy.** The constitutionality of the statute was, 
however, sustained by the Supreme Court. It was held that 
putting in jeopardy means a jeopardy that was real, in pro- 
ceedings conducted in all respects in strict conformity to 
law; that ^judicious legislation for securing a full, fair, and 
legal trial for each criminal cause is not in derogation,' but in 
protection of individual right, and is in full accord with the 
principle that no man shall be twice put in jeopardy for the 
same offence." 

In one respect, the administration of criminal law in Eng- 
land differs notably from the procedure in all of the Amei^ 
ican States. Notwithstanding the numerous safeguards with 
which the English law surrounds one accused of crime, it 
has ever been reluctant to concede to one whom a jury has 
pronounced guilty the right of appeal to a higher court. 
Opportunity to review the procedure of a criminal trial is 
limited and restricted to very exceptional cases. Perhaps this 
fact has resulted in less injustice to the accused than would 
probably arise if the right of appeal in America were corre- 
spondingly restricted. The Judges of the English courts have 
ever been noted for their ability and learning. They are 
appointed for long terms of service, and are paid liberal 
salaries. The office of Judge is the worthy ambition of 
the most distinguished of the Bar, and hence the Judges 
who preside over the criminal courts in England are prob- 
ably, as a rule, better qualified as to knowledge of the 
law than the average trial Judges of our American courts. 
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The extent to which appeals are allowed to the accused 
after conviction, in the courts on tlita side of the Atlaa- 
tic, has been the occasion of much ootnment and advets* 
criticism. There are notable instances where atrociom 
crimes have gone unpunished b^ reason of the liberality 
of our laws in this respect. 

In an interesting volume of " Leading Crimioat Cases Sim- 
plified," published some years ago hj Professor John D, 
Lawson, of the Univeisity of MUaoari, there ifanrriacM 
will be found a veiy curious article entitled '*J"'*^ 
" My Assize Sermon to the Judges of Appeal." The au- 
thor has there collated, in a startling and impressive manner, 
several instances in which atrocious criminals have escaped 
their deserta through trivial irregularities of procedure, dis- 
covered bj the appellate courts. Surely it is more than 
absurd that one convicted of murder should escape his 
punishment, because in the indictment the breast of the 
victim, into which he plunged his fatal dagger, waa apelled 
*' brest ; " or that another murderer should be set at large, 
because the indictment charged that bis victim **did in- 
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and startling example of the miscarriage of justice for the 
reasons here adverted to. Kring was indicted for murder 
in the first degree in the criminal court of St. Louis, in 
January, 1875. After his case had been three times before 
the Court of Appeals, ajnd three times before the Supreme 
Court of that State, a judgment finding him guilty of 
murder in the first degree, upon which he was sentenced 
to be hanged, was finally affirmed. In 1882, he brought 
his case upon a writ of error to the Supreme Court of the 
United States, and the judgment of the Supreme Court of 
Missouri was reversed. An account of this remarkable case, 
as published in the American Law Review in 1888, may 
be of interest: 

« 

''Judge Hayden has exposed the workings of the criminal law 
in Missouri in an unique manner, by holding up to view the 
case of the late Charles F. Kring, who was indicted in 1875 for 
a most atrocious murder; was tried and convicted of murder 
in the first degree, and the judgment finally reversed in the 
Supreme Court; was again tried and a mistrial entered, the 
jury failing to agree; was then suffered to plead guilty to 
murder in the second degree, under a secret bargain with the 
acting Prosecuting Attorney, that he should receive a sentence 
of but ten years' imprisonment, from which should be deducted 
the time he had already lain in jail; how the Court refused to 
ratify this bargain and required him to stand upon his plea 
unconditionally, or else plead to the indictment in chief, and 
undergo another trial; how he refused to plead in chief, and 
was then sentenced on his plea to twenty*five years in the peni- 
tentiary; how he appealed to the Supreme Court, now claiming 
and struggling for the right to plead not guilty to the indict- 
ment in chief; how the Supreme Court accorded this right to 
him, again reversing the judgment; how, when he got back to 
the trial court, he did not want this right, but insisted that he 
should be sentenced according to his secret and void bargain 
with the acting Prosecuting Attorney; how this being refused, 
a plea of not guilty was entered to the indictment generally, 
and he was again tried and convicted of murder in the first 
degree; how the St Louis Court of Appeals, to which he now 
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ipealed, having examiaM the record, found ao trror in it Aod 
fused to 8taj the execution; how the Chief Justice of tb« 
ipreme Court of Missouri, the cnao sot ponding Jo hia Court, 
it before him in any judicial way, and he having no mor« 
riadictioD in the premises than a justice of the peace had, 
' an extraordinary misconception of his powers, procured the 
cord of another court, the Court of Aiipenls, and indorsed 
ereon a stay of the execution, vhicb the sheriff obeyed ; hoir, 
bscquently, the judgment v&s unanimously affirmed in tfaa 
mrt of Appeals and the Supreme Court; how a Jostice of the 
Ipreme Court of the United States, happening to be in Mis- 
ari upon a particular occasion, granted a writ of error upon % 
tition drawn up by the prisoner's lawyers, refusing to hear 
y argument from the State's counsel; how the Supreme Court 
the United States, by a divided court, five against font, re- 
rsed the judgment of the Supreme Court of Missouri, holding 
at the prisoner could not be tried for a higher grade of offence 
arged than murder in the second degree; how he was snbse* 
.ently admitted to bail, went to a hospital, confessed bis sins, 
IS baptized, received into the Church, received the sacraments, 
d died in his bed like an even Christian, after having defied 
e law for eight years and after having for eight years acted as 
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aside, he might again be put on trial for murder in the first 
degree. He entered his plea in the face of the law as it then 
existed. The law was not changed between the time when he 
entered it and the time when he was again put on trial for 
murder in the first degree, but it was in fact changed nearly 
three years before, and before the date of the first trial. 

'' Whatever may be said in favor of the learning and research 
displayed in the opinion in which this result was reasoned 
out, no average man will be found who will say that there was 
any seuse in the result. If it were told to an English lawyer, 
it would provoke laughter and derision. _ The absurdity was 
heightened by the fact that the processes culminated in fiv^ 
judges overruling thirteen. Such spectacles unquestionably tend 
to bring the judges and the administration of justice into gen- 
eral popular disrepute, and it is not easy to say that the ill 
opinion which is thus engendered is not deserved. If a code 
will get the administration of justice out of such quagmires, by 
all means let us have a code. The growth of lynch law in all 
parts of the country is nothing more than a popular revolt 
against this kind of justice. iLnewspaper statistician in Chi* 
cago recently compiled and published a statement showing that 
throughout the United States the number of men hanged for 
crime by mobs is just about equal to the number executed at 
the hands of the law. No one can doubt the general truth of 
the statement. It is disgraceful to the American people in the 
last degree that it should be so. It is difficult to see how 
any American, in view of such a state of things, can travel in 
Europe without hanging his head in shame.'' 

It is not strange that such a remarkable case as this should 
attract wide attention, and lead to the impression that 
abases of this description were more frequent. than a careful 
examination seems to justify. 

The right of appeal is afforded the accused in all the 
courts of America, unless it be in Delaware. In that State, 
Appeal in three Judges always preside in the trial of criminal 
Uebwart. causes, and four of them whe^ the offence is 
capital. In that case it would seem that the trial itself takes 
place in a court representing all the dignity and intelligence 
of a court of last resort 
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For very many reasons, among them those already refeired 
it would undoubtedly be inexpedient to curtail ooDsider- 
ly, in America, the right of th« accused to have, in proper 
ics, B legal i-eview of bis trial in a court of last resort. 
16 conclusions of appellate tribunab, unaffected by the 
Bultar facte and circumstances surrounding each case, effec- 
illy tend towards uniformity in the application of the great 
inciples of the common law. To make the determinatioD 
the trial court final and concluRive would not only promote 
certainty in the taw, but would undoubtedly increase the 
itances now deemed to be infrequent, where an innocent 
LQ is compelled to pay the penalty of an ati-ocious ciime. 
It is believed that the eeutimeut of the judiciary, as well as 
the Bar of America, would be strongly opposed to any 
sh radical change in our procedure as would deprive the 
:u8ed of the right of appeal. ' Undoubtedly, in many States 
i Statutes in this respect are too liberal to the accused, and 
ge opportunities are afforded to him to obtain in thia 
inner an unreasonable postponement of the penalty which 
itice demands. 
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appeal ought not to be materially abridged, and that cases of 
notable abuse were far less numerous than had been supposed. 
In the trial court the accused is often represented bj a 
young lawyer of limited experience and professional attain- 
ment. The State, on the other hand, is usually represented 
by an eminent lawyer, selected by reason of his conspicuous 
ability, who necessarily has with the jury the powerful influ- 
ence of official position and long experience. The trial Judge 
is often compelled to rule instantly upon important questions 
of evidence and procedure without an opportunity for reflec- 
tion and investigation. As our courts are now constituted, 
it is believed that incalculable injustice would result from 
any material resUiction of the right of appeal 

The criminal laws of every nation reflect notably the ethi- 
cal characteristics of the people of which the nation is 
composed. The laws should ever be in harmony with the 
people's notion of justice and expediency. 

A penal code of ideal perfection would be worse than 
useless unless the people had attained a like degree of 
perfection. 

Public opinion in all modem governments has become the 
higher law. To legislate much in advance of the average 
ethical standard of the people is sometimes disastrous, always 
inexpedient. 

The welfare of the State depends therefore flrst of all upon 
those agencies of religion and humanity which tend to mould* 
direct, and enlighten the popular conscience. 
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PATENTS 

BY WILLIAM K. TOWNSBND, D. C. L. 

" What a plastic little creatnra man ill to ibiftir, to adaptiT«1 hit bodj achMt 
r tculs. and he makia^ himEell comfortable in eicry elimate, in ererj coodition." 

Ever since Adam and Eve " sewed fig-leaves together and 
Bmade themselves aprons," the field of arts has been receivui^ 
Icontributions of inventive thought and mechaQical Bkill to 
Bmitigate the rigors of the original curse. 

Nor have these inventive contributions been furnished 
plea. Thus, the bafts and attachmentB 






892 PATENTS 

the individual : bj the grant of a patent the invention of the 
patent is bestowed upon the public under a contract for 
mutual benefit. 

Prior to the adoption of the Constitution, the Colonies and 
States had exercised without question the prerogative of 
CokMiiai granting monopolies bj way of reward. Some 

mooopoikt. Qf these grants were conditioned upon the pres- 
ence of invention; others were issued irrespective of its 
absence. The General Court of Massachusetts made the first 
grant in 1641 for a method of manufactuiing salt. Con* 
necticut ^* appears to have been the most far-sighted and 
liberal in the number of its grants for the promotion of the 
useful arts." ^ By a general law passed prior to 1672, which 
declared against any monopoly ^^ but such inventions as shall 
be adjudged profitable to the country,** it laid the foundation 
of the present pre-eminence of its inhabitants in the number 
and value of their patents.** * 

The Act of Congress of 1798 seems to recognize the right 

of a State to grant a patent. The courts of New 

York have decided in favor of such right' The 

Supreme Court of the United States has left the question 

open. 

Among the constitutional grants to Congress was the 
power to promote the progress of useful arts by securing for 
Patent Act limited times to inventors the exclusive right to 
^^^^' ^ their discoveries. Under this authority the first 
general Patent Act of the United Stfites was passed in 1790^ 

The Secretary of State, Secretary of War, and the Attorney- 
General, or any two of them, were authorized to grant a 
patent on the petition of any one setting forth that he had 
made any new or useful invention, provided they deemed 
such invention sufficiently useful and important. The first 
patent was issued in 1790 and was for ^making Pot and 
Pearl Ashes.** 

V 

1 CampbeU's BiMiorg cfPaUtU S^Hem oftkM Umied SlaUa, p. 10. 

• /2miNVM,170t,p.S6. 

* liTingiton o. Yaii Ingeii, 9 Johnson'f (N. T.) Bapoid^ M7. 



By the Act of 1T93, the responsibility of issuiDg a patent 
was inLrust*;d to tlie Secretary of State after approval bj 

Attorney-General. This Act was modeHecl pitruAa 
tftcr the EngUsh patent sj-stem. Under it pat- "'"•*• 
tnt^ were ordinarily granted as a matter of conise without 
:xiiinination, on the mere presentation of a petition. The 
relinquishment of itny exclusive right to an invention granted 
y a State was a prei-equieite to obtaining a patent. 
It was not until 1836 that the Patent Office was established 
Jivith a Commissioner of Patents at Its head, thus making 
traple provision for the protection of the public. p,(eni oseu 
[This Act discarded the English system of a grant •"•''"■Iwd. 
|ivithout investigation and restored the earlier system of ex- 
Tiination prior to the grant. The real history of the patent 
law in this country dates from that time. 

The United States, by its statutes, says to the whole world 
fthat whoever \vill first furnish to its citizens such knowl- 
Edge of some beneficial process, device, or manufacture, in- 
dented by him, as shall enable them ultimately to receive its 
Id vantages, shitll have the exclusive right to control its enjoy- 
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offered reward, be awakened by want or by chance so to tell 
the story, or draw the sketch of his dream, that the world 
may understand and apply, and for all time enjoy, the fruits 
of his invention. 

Thus, Argand conceived the idea of his burner ; his brother 
accidentally supplied the glass chimney. WeUbach's mantle 
remained a laboratory experiment until the practical minds 
of lesser inventors transformed it into an article of commerce. 
The toy of Arago's rotation has been developed into a source 
of almost unlimited electrical enei^. And while the histo- 
rian records as one of Argand^s visionary notions ^ to obtain 
from the bones and dust of the sepulchre the means of pro- 
longing life," who can say that if the appropriation of his 
invention had not broken his heart and shortened his life, he 
might not have suggested to the practical world some AntsDan 
method of renewing youth and life, no stranger or more vis- 
ionary than would have seemed to his historian the germ 
theory and treatment of to-day ? 

The right of the inventor is based on the ordinaiy rule of 
consideration in the law of contracts. A hundred years ago, 
Tht contidcrm- ^^ English Judge stated that patents wore faav- 
tkm lor patent, gains between inventors and the public, to be 
judged on the principle of good faith, and to be construed as 
other bargains or contracts were construed.^ This principle 
has always been applied in the United States. Here patents 
have been from the first liberally regarded, as monopolies 
beneficial to the public and justifiable on the ground of the 
consideration furnished by the inventor, and of the stimulus 
to make, and the inducement to disclose, inventions. 
JEaHrd*- ^^ *^® early history of the patent law this ques- 

ciiiont: tiou of invention was scarcely discussed at alL 

In 1825, Mr. Justice Stoiy states the law thus : 

** It is of no consequence whether the thing be simple or com- 
plicated — if it is new, if it is useful, if it has not been known or 
used before^ it constitutes an invention within ihe very terms of 
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^ Harmer v. Flajoe, II East's Reports, 101. 



ining is the result of accident, i 
occur to persons skilled in the a 
reasoning upon the metaphysical 
nition of an invention " which ct 
patent cases. 

The history of patents in this co 
uneventful one if this law had re 
while our courts have continued U 
inventive genius, they and the in^ 
by reason of the lessons of the latt 
century. 

Coincident with the development 
the great inventions of the century j 
cotton-gins, looms, manufacturing i 
mowing-machines, reapers, telegrapl 
motors and lights ; each primary invc 
field of undeveloped possibilities. 1 
great minds thus revolutionized the 
modes and methods of transportation, 
products. 

Then after each principal pionee 
great host of minor improvements, 
would necessarily have occurred to i 
once the primary invention was disc 
be attained unHAW.*-- "^ 
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At lengtih, when the inventive field hecame so crowded 
with secondary patents that there was no standing room for 
^ ^ an inventor, and no pathway open for forward 

agg^satioo; progress to the workman or the public, the conrts 
undertook to find a remedy for this eviL They 
began to hold that the mere production of something shown 
not to have been before made did not of itself furnish the 
consideration for a monopoly, but that such production must 
have required invention in order to entitle it to the protecticm 
of the patent law, and that if the improvement was one 
which would have naturally occurred to those skilled in the 
art, or would have been worked out by the ordinary mechanio, 
then it is but a part of the world^s ordinaiy progress and 
should be paid for in wages only. _ 

Between the years 1880 and 1890, the Supreme Court 
repeatedly asserted this doctrine, applying it in the case oL 
new forms of manufacture and new combinations of existing 
devices having superior utility but not requiring inventive 
conception. 

Accordingly, it is now settled that the production of ini- 
provements reasonably certain to have been adopted in the 
development of a new branch of industry opened up by 
invention does not entitle the producer to a monopoly. 

The Patent Office, however, has generally issued a patent 
to any one who produced a device not before known, unless 
it was considered reasonably clear that such device did not 
involve invention. Therefore, in finding a remedy for the 
evils above stated, the courts have held invalid a large per- 
centage of litigated patents. 

This doctrine of the necessity of patentable invention as 
well as novelty has changed the whole face of patent litiga- 
tion. The question is no longer, ^^ Is it new ? " alone ; but ^ Is 
it such as would have occurred to a skilled mechanic without 
the exercise of inventive genius? '* The changes in the law 
on this subject make the history of patent law'' in the United 
States. 

The definition of invention, however, and the attempts to 
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Ifty down practical rules for dcterroiniag H» presence, have 
been prolific in illustrations of the glorious uncertainty of the 
law. Each Judge must determine for himself in vrut h 
each case, as a question of fact, whether the device 'omitiiMi t 
involves invention ; and tn the event of a jury trial, which 
sometimes, though seldom, occurB in patentcases, this question 
must be left to the jury like any other matter of fact 

The courts are already committed to the proposition that 
the operations of the human mind are too mysterious to be 
eafely made the foundation of a judgment. And when thttre 
is projected upon the individual genaoria of a hundred Judges 
in this country the picture of the imaginary mechanic, skilled 
in an art of which perhaps the Judge has never known any- 
thing until the morning of the hearing; when this imaginary 
pei'sonage muBt be further presumed to have had before him 
every created thing known in this country, and every patent 
or other printed publication throughout the world ; when the 
question must be determined whether, with all these aids, ho 
could have done what the patentee has done, — is it any wonder 
that the bewildered Judge longs for the ancient mode of de- 
ciding by lot or wager of battle, and that the patentee stands 

ntrViHst. nn t.hn tlirpshnld nf Biiph nn inniiirw. eiMifmrtljid hn tha 
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cians and theologians on its evidences in the natoial world 
are helpful in determining the question of patentahility. 

Thus Moclej discusses Lamarck's theory that the. 
^*^^' animal organs are developed by means of new 
instinctive efforts to satisfy new needs, created by new cir- 
cumstances resulting in new adaptations. The physical need 
incites the instinct He points out further how the perfect 
steam-engine owes to the natural selection of trade the de- 
struction of the imperfect steam-engine ; and shows how an 
intelligence, taking advantage of each successive stage in the 
progress, rises to a higher one ; and how the succeeding mindf 
knowing the discovery of the preceding one, ^has fitted on 
his own to it, and has risen by starting upon its platform ; 
and a unity ofvdesign, though the current has used, genera- 
tions as its channels, thus appears in the concftruction of the 
work. • . . Thus design is tied to the facts of contriv- 
ance, and cannot be divorced from them.'* 

It may be said that these are mere metapjiysical specula- 
tions ; but what more fitiy serves to illustrate the tests ap- 
plied by the courts to determine invention ? Is it too much 
to say that the distinction between invention and mechanical 
skill is like that between the results of man's animal instincts 
and the evidences of skill in manual callings? Instinct 
alone insensibly develops the animal In man instinct and 
intelligence create and disclose the hitherto unconceived 
possibilities of development which we call invention* 
Patcntitra "^^ grant of a patent is only prima facie 
pr^/acU evidence that it describes a new and useful 

invention. 

The patentee demands the enforcement of the contract for 
the statutory monopoly of seventeen years, implied by his 
patent The public denies the validity of the contract on the 
ground of the lack of the alleged consideration. In such a 
case the Court may put itself as nearly as possible in the situa- 
tion of the parties for the purpose of determining the object 
they had in view, and their respective rights and obligations. 
By a review of the state of the art, it may ascertain what the 
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lublio already had, what it sttll reqalred, what the patentee 
>ought to accomplish, what was the measure of his succesa, 
ind what was the character of the means by which it was 
Lchieved. If it apjtenrs that the public has only received 
rom the [>atcnt«e Buch improvement in iDeana or result as it 
night have procured by presenting its tvatits to a eldlfal 
nechatiic, provided with the appropnatu appliances and 
cnowledge, then there is no reason why the patentee should 
)e permitted to demand a monopoly as the price of a ooo- 
itruction which would naturally have been disclosed in the 
>rdininy development of the art. But if the results of the 
ikill of the artisan still leave the barrier of impracticabili^ 
between the end sought and the result attained, an interval 
between theory and practice, a limitatioa upon further de- 
velopment, while the inventor, by the exercise of a discriroi- 
lating faculty, distiiiguiBhes difiiculties, and es^mates tbeir 
jroportioua, and breaks down the barrier, or bridges tlie 
nterval, or stretches beyond the hmitation, by an instnunen- 
ality which, in the very facts of its construction and opera- 
,ion, by the adaptation of its mechanism to the end sought, 
luggesta original and creative design, then he has contrib- 
it<td ftnmnt.hincT of crAfttivn thnnchL hp. hnn invAntfld tliia 
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straction have required anything higher than the skill of 
the artisan?'* 

The correctness of this test has been upheld by the 
Supreme C!ourt of the United States in its last expression on 
this subject, in which it decided that the first application to 
windmiUs of an old contrivance for the purpose of converting 
a rotary into a reciprocating motion did not involve an exer- 
cise of the inventive faculty. Mr. Justice Brown, delivering 
the opinion, admirably stated the law on this point as 
follows : — 

" The line between invention and mechanical skill is often an 
exceedingly difficult one to draw; but in view of the state of the 
art as heretofore shown, we cannot say that the application 
of this old device to a use which was only new in the particular 
machine to which it was applied, was anything more than would 
have been suggested to an intelligent mechanic, who had before 
him the patents to which we have called attention. While it is 
entirely true that the facts that this change had not occurred to 
any mechanic familiar with windmills is evidence of something 
more than mechanical skill in the person who did discover it, it 
b probable that no one of these was fully aware of the state of 
the art and the prior devices; but, as before stated, in determin- 
ing the question of invention, we must presume the patentee was 
folly informed of everything which preceded him, whether such 
were the actual fact or nof ^ 

Another test is that of ** double use.** This rests on the rule 
that there can be no invention in the use of an old means for a 
new or analogous purpose. This general doctrine 
is illustrated by decisions that the following 
patents were invalid ; namely, for a ladies' .dress form pat- 
tern because it was nothing more than another use of an 
ordinary umbrella construction;' for the upwardly spring 
pressed pole of the overhead trolley because it was only an- 
other use of the familiar rotary spring devic^ attached to ani- 

> Mast, FoM k Co. V. Storor Mfg. Co, 177 United States Reporte, 4M, 494. 
• Knapp o. Mona, 150 United Statee Repott% SSI* 
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apecial knowledge, and the facility of manipulation which 
results from its habitual and intelligent practice ; and is in no 
sense the creative work of that inventive faculty which it is 
the purpose of the Constitution and the patent laws to en- 
courage and reward.*' ^ 

Another test is aggregation. A mere aggregation is not 
patentable. But a combination which introduces new prin- 

ciples of co-operation is patentable. The essence 

*^* of a combination is co-action, not mere juxtaposi- 
tion. Unless the joint product of the operation of the old 
elements is new and useful; unless the co-action or co-opera- 
tion of the united elements is essential in obtaining the result, 
there is only an unpatentable aggregation. This doctrine is 
compaitttively new : it does not seem to have been suggested 
until 1867;' it was affirmatively applied by the Supreme 
Court in 187S in the consideration of a patent for a base 
burning stove.* Since that time it has been extensively 
applied. The difficulty in applying this distinction is strik- 
ingly illustrated by the division of the Supreme Court of the 
United States over the question whether the addition of a 
rubber tip to a lead pencil constituted a valid combination or 
a void aggregation. A majority of the Court held it to be a 
mere aggregation and void.* 

It has recently been held that a bookcase comprising 
roller shelves with recesses to permit the insertion of the 
hand, which produced a more convenient and salable shelf 
than any which had preceded it, was a mere aggregation 
and not patentable.* 

It must not be supposed, however, that the courts are 
hostile to the really meritorious inventor, or that the develop- 
ment of patent law has been wholly adverse to him. Thus 
the Supreme Court in a case which involved the substitution, 

1 HollUter v. Benedict, 113 United Stttee Report^ 6S. 

* Swift V. WhiBen, No. 13,700 Federal CsMe, 67a 

* Haiks V. VanWormer, SO Wallaoe's Repoiti, S53. ^ 

* Reckendorfer o. Faber, 92 United States Reports, 957. 

* Office Specialtj Mannfactnring Co. 9. Fenton Mannfactnring Co., 174 United 

States Reporter 491. 

\ 



PATESTS 



-lOS 



ir gla^ bars in the wood-polisbing art, of steel bare in the clsy- 
rinding art, held that a double ufie might involve iaventioD 
rovided the Becond use was iu a branch of industrj- totallj ' 
IFfcreiit from that in question, that is, in a "remote art."* 
.nd Uie following patents have been held valid on the ground 
lat the new UEe was not analogous to the old, or produced 
new result, or required material alterations to adapt it to 
16 new industry ; namely, for the use of anthracite instead of 
ituminous coal iu gntclting iron ; * for the use of warp threads 
eavier than the weft in belting canvas; ' for the applicatiua 
f torsional furniture springa to telegraph iiiGtruiaents ; * for 
le use of vulcanite instead of other material for plates for 
ilse teeth.' In fact, in one case Judge Blatcliford said that a 
atent for coating a metallic wire with gutta-percha, the effect 
C which was to insulate the wire, would not be for a double 
se even if a metallic wire covered with gutta-percha hod 
reviously existed, provided it was not previously known that 
utta-pei-chn was a nou-couductor and could be used to tnsu- 
.te wire." So also a new combination of known devices which 
icreased the effectiveness of a loom so that it wove fifty yards 
f carpet a day where it had previously woven only forty was 
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which the article has gone into general nae, is an unsafe cri- 
terion unless it affirmatively appears that such commercial 
success was- due not to the advertising activity of the owner 
of the patent, but to the superiority of the new device.^ 

When« however, a number of independent inventors con- 
fronted by the problems presented by an imperfectly de- 
veloped art have been long engaged in attempting its solution, 
and when finally one first devises means whereby a practical 
result is secured, this furnishes persuasive evidence of the 
genius of invention, and, as the Supreme Court has said, 
courts have not been reluctant to reward as an inventor the 
person who has overcome such obstacles, has taken the final 
step, and has achieved success.* Thus, if one should now 
produce nonn^rackable patent leather; a Welsbach mantle 
which would not crumble ; an incandescent lamp which did 
not need to be renewed; an arc light which would not 
sputter, — patents therefor would probably be sustained, no 
matter how simple might seem to be the method employed. 

. The rule formerly adopted that one cannot patent a prin- 
ciple has been practically modified in favor of meritorious 
PatenthigA iuvcntors. This may be illustrated by a com- 
priDcipie. parisou of the decisions of the Supreme Court in 
the telegraph and telephone cases. The Court found that 
Morse was the original inventor of the art of conveying 
intelligence to a distance by telegraph, but they denied 
the patent claim for this broad invention.' In the next 
generation the same Court found that Bell was the first 
inventor of the art of transmitting articulate speech to a dis- 
tance by telephone, and sustained a patent for the broad 
invention.^ The distinction attempted is that, in the former 
case, the claim was for an effect distinct from the process or 
machinery necessary to produce it, while in the latter, the 

^ Mftf^wan V, N. Y. C<x, 141 United Statei Reportis 83S ; MeClain v. Ortmajtr, 
141 United 8tatet Beporte, 4S7. v 

s The Barbed Wire Patent, 143 United 8tatee Beporti, S8S. 
* O'Reillj o. Morse, 15 Howard's Keporti, St. 
« Telephone Cases, 126 United Statoe Report!, 1. 
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daim was for such a uae of rd electric current in a ceitaiB 
:ondiUon as would tratumit speech. The Court conceties, 
lowever, that the effect of the allowance of this claim maj bo 
io give Bell the exclusive use of electiicity for this purpose. 
The result of tlicse decisions now seems to be that one may 
lave a valid patent for a princijile provided he discovers and 
tt the eame time patents a muana or process hy which tho 
principle ia utiliced. 

The statute requires that the patent shall he for a useful 
IS ■ft-ell as new art, manufacture, or device, but this require- 
nent has been substnutially nulli6cd in favor of the inventor 
yy the ruling that utility is satisfied by proof that the article 
nay be applied to practical uses and is not harmful or op- 
josed to public health or morals. Thus, while a dangerous 
■oy pistol would not be patentably useful ; nor the nickeUin- 
Jie-slot automatic race-courae devices used for gambling pur- 
Kjses;' nor a process of spotting tobacco leaves so as to 
limulata the natural spotted leaf and secure larger sales;* 
^et an artificial honey which resembled, hut was cheaper 
Jian, real honey,' a form of package devised to keep chew- 
ng tobacco moist, and a hair dye have been protected.* 
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tory of the law, and in fact np to 1870, a patentee eotild 
obtain a preliminaiy injunction against infringement npon 
affidavit when his right was clear, without proof of validity. 
Now, however, a temporary injunction is only granted in 
extraordinary cases, as, for example, where the patentee has 
already fought out and vindicated his rights in another case. 

The patent laws of the United States are intended to safe- 
guard the rights of inventors fully. Theoretically, the legal 
protection is absolute; yet often, practically, the word of 
promise is broken to the hope of the luckless patentee who 
finds himself assailed by infringers, with denials of novelly 
and infringement, supported by the history of the prior art, 
frequently forcibly suggestive of the naxveti of the French 
** BreveU %an9 garantie de gauvememenL** 

If the prior art shows anticipation, -:- that is, if the prior 
thing is identical, — the patent is, of course, void. The test 
question in infringement cases is whether the alleged in- 
fringer uses an equivalent. 

The first inquiry is whether the patent is a primary one ; 
that is, for a pioneer invention, — the first embodiment of a 
p^„,^ means for the accomplishment of the general re- 
pat«mi. giii^ Such an invention necessarily performs new 
mechanical functions. 

In the case of a primary patent greater liberality is shown 
in construing its claims so as to protect it against equiva- 
lents, and differing constructions designed to effect the same 
result, even though never before used for this particular pur- 
pose, will be held to be an infringement when the similarity 
would not be sufficient to constitute infringement of a minor 
patent That is, a primary patent covers a broader range of 
equivalents.^ 

Thereby the reward maybe proportioned to the greater con- 
sideration furnished the public, by securing to such pioneer 
the practical monopoly of the whole invention in every 
known form. ^ 

This doctrine is especially applicable to great generic 

^ Milltt V. Ksgle MsniilMtaritig Co., 151 United 8UtM B«porta» ISf. 
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nventionfl or discoveriea such as lh« telegrapb, the telo- 
>hone, incandescent lights, and coal tar colors. It is also 
txtendcd into fields of less importance whera the inventor 
vas first in tlie field. Thus, the first inventor of an aato- 
natic button sewing-maokine, bj which buttons in s mass 
cere fed to a sewing-machine and secured to the fabric, whs 
>rotect«d against infringement not only o£ the special devices 
Inimed by him for this purpose, but against different devices 
combined to produce the same result,' and the first inveDttw 
if a practical trunk fastener was held to be a pioneer and 
irotected against a rival inventor who made a fastener differ- 
Dg in appearance.' 

Evidence of the prior art, therefore, is introduced, not 
inly to prove that the improvement or new device is the 
esult of mere mechanical skill, but also to show that the 
eal invention, if any, must be very narrowly coostmed. 
The effect of such latter construction is to relegate the patent 
rom the position of a primary patent to that of a minor 
latent and to support the claim of non-infringement of the 
•stent as Uius constnted. 



u 



•TflT'^ ir r>ii>^*rfh— jitM^Mi—iiMi immwM MiiBiBiM— iMiiUMtifc^^Jwrti II a ■■ ■ m,tm», 



408 PATENTS 

must be limited to the precise form described and claimed by 
the patentee or its clear mechanical equivalent. 

Secondary inventions are those of a new and improved 
form of structure or a specific device^ among a variety of 
g^cfgai^arj similar devices, which accomplishes an old resulti 
ioTrationt. q^ spccific mcchanism preceded by a series of like 
improvements. For example, a washboard having patent 
right-angled grooves is not infringed by one having diamond- 
shaped grooves ; ^ nor a pin-hole and pin-valve device, by an 
old screw sleeve or cap device which accomplishes the same 
result;* nor a snap hook with a solid pivot by one whose 
pivot was not cast as part of the hook.' 

The scope of the monopoly is defined and limited by the 
claims of the patent, each of which is supposed to cover a 
aaimt distinct invention. By these claims the patentee 

of patent. stakes out his boundaries, which must remain 
fixed ; they cannot be marked as by a rolling stone or by a 
football which the patentee may kick about Hence, every- 
thing stated by the patentee in the specification or descriptive 
part of his patent is abandoned and dedicated to the public 
unless included in the claim. It is to be strictly construed. 
It is *^not like a nose of wax,** to be twisted in any direction 
to suit the exigencies of the patentee.* 

If the patentee has thus been obliged to make admissions 
as to the character or scope of his invention, or to erase or 
amend his claims, he is irretrievably bound thereby, and he 
cannot afterwards claim a construction of his patent inconsis- 
tent with such admission or amendment.' The whole history 
of the application in the Patent OfiBce is embodied and pre- 
served in what, after issuance of the patent, is known as the 
^file wrapper and contents,*' to be brought forward in case of 
litigation for the confusion of the patentee and the delectation 
of his opponent. 

1 Doff 9, Sterling Pomp Co., 107 UDlted States Be|>orta, 686. 
> Blake v. San Frandeco, 113 United Statet Beporti^ 679. 

* Bragg V. Fitch, 121 United States Reporta, 47S. 

« White 9. Dnnhar, 119 United States Bepcnrts^ 47. 

* Hobbell r. United States, 179 United Statea Reports^ 77. 




And here is applied another principle of thtt patent law of 
to-day, that of estoppel, whereby the patentee is bound by 
any admUsions which he may have ncM^essarUy 
made as to the character or scope of hia inveo- 
tion in order to obtain his patent. In the same manner he 
ia bound by express disclaimers inserted in the patent' 

An inventor may lose the right to his invention by abui- 
donment or prior public use. Public use to invalidate » 
patent may be a single use, even where the 
article ia veiled from the human eye, as where Htn..! 
the inventor presented his fiancee with a pair of * " 
corsets emlxtdying the patentee! improvement,* or by any me 
for purposes of profit as diHtinguished from purpoeoa of 
experiment.' Where, however, the patentee allows the pub- 
lic to use his invention continually, aa in the case of a etreet 
pavement, for many years for tlie sole purpose of experiment- 
ing as to ita practicability or for its improvement, this does 
Dot constitute public use or abandonment* 

There is no abandonment where the inventor himself Ib 
nainw t.hn invpntion fnr thn i 
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Singer machine, 'so long as he did not deceive the paUic 
into the belief that it was made by the owners of the Singer 
patent^ 

* The term of a United States patent is limited by the dura* 
tion of a foreign patent for the same invention*' This is 
Foreiin supposed to be one of the reasons why the inven- 

i»tenu. f^Qj^ qI the original Welsbach patent has been so 

generally appropriated ; namely, because a foreign patent is 
supposed to have expired. 

The doctrine of contributory infringement is comparatively 
new and interesting. Ordinarily a patent is only infringed 
Coofrflmtorr ^ ^^ employment of the whole combination. 
infringeiMiit. 'Qy^t supposc, ss in the original and leading case 
on this subject, the patent is for a combination lamp burner 
and chimney, and a rival in business makes the burners only, 
and leaves or advises the public to buy their chimneys out- 
side, without which the burners are useless. There it was 
held that such manufacture of a single element with tibe 
intent that it was to be used in connection with the other 
element was an infringement to which such maker contrib- 
uted.' The Supreme Court, afiSrming this doctrine, holds 
that it has no application when the element made by the 
alleged infringer was not sex^arately patented and was of a 
perishable nature, to be delivered by the mechanism which 
was the subject of the patented combination and used peri- 
odically when put in actual use. ^This case was one where 
the plaintifE sold patented fixtures for delivering toilet 
paper to purchasers of its toilet paper only. Defendant 
bought the fixtures and fitted them with their own toilet 
paper and also sold their paper to be used in such fixtures.* 
The same principle is applied to such elements of the com* 

> Singer MMHifactoring Co. v. Jqim Muio£aetiir«iig Co, 163 United Stalee 
fieportt, 169. ^ 

* Bate RefrigermtiDg Co. v. Snliberger, 157 United Statfei Reporte, 1. 

* Wnllace v. Holmet, 9 BUtchford*i Circnit Conit Reports, 6S. 

* Morgan EnTelope Co. v. Albanj Fttfonted Wrapping Paper 0^ I6t 
United Statee Beporti^ 4SS. 
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bination as are Deccsssrily liable to break or wear ont long 
before the rest of the combination.' 

The distinction between patents for processes which do and 
which do not involve a chemical or other similar elemental 
action is exhaustively discussed by Mr. Justice rrpcmw- 
Brown in two recent cases.' 

Design patents were first provided for by the Act of 1842. 
They protect novel shapes or configurations in carpets, silver- 
w.ire, furniture, etc., which produce a pleasing 
effect upon the eye, and they are infringed by 
imitations which would deceive the ordinary observer and 
lead him to believe they were the same designs. 

The Patent Ofiice at present is not only a self-BUStainin^ 
branch of the Government, but it annually pays overssop- 
plus into the Federal Treasury. An inventor of tiwPiubi 
to-day pays S35 to the Patent Office for a patent o*<*- 
when a hundred yeais ago he paid less than 34. 

But the prospective patentee in the year 1901 finds eveiy 
facility furnished by the Federal Government to put him 
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18 advised thereof by the Patent Office, and the question of 
priority between them is tried and settled, practically finally 
settled in the Patent Office.^ 

Although patent rights are protected by statute, legisla- 
tion, as we have seen, has had little to do with the growth of 
American patent law. Its development may be 
tbt growth of conveniently divided into three stages, — that prior 
our ptct uw. ^ ^^ ^^^ ^j jggg^ ^^ between the Act of 1886 

and the Act of 1870, and from that to the present time. It 
has been a development through judicial decisions rather than 
a creation of statutory enactments. Various minor amend- 
ments have been passed modifying these statutes, but, as the 
Supreme Court has recently said : ** In the gradual develop- 
ment of the policy of Congress . • • the recognition of the 
judicial character of the questions involved became more and 
more pronounced. **' 

In the first stage, the States, originally, and afterwards 
the Federal Government, granted patents practically for the 
mere asking, or upon the oath of the individual that he had 
made an invention. During this period the opinions of the 
courts were indefinite and unsatis&ctoiy, and were confined 
chiefly to discussions as to the language of the Act, and the 
classes of subjects which it covered. Very littie attention 
seems to have been paid to mechanical construction or the 
question of invention, and it seems to have been asserted or 
assumed that anything which was new was the result of 
invention. But even this early period was marked by the 
cotton-gin invented by Eli Whitney in 1794 and the steam- 
boat of Fulton in 1807. 

The second i)eriod marks the organization of the Patent 
Office, the beginning of the system of elaborate examination 
into the merits of each application for a patent, and the ten- 
dency to presume invention upon proof of novelty and utility. 

1 Morgan o. Dftoiels, 1S3 United 8tat«t lUpoitiMMi 
• Uniled SlatM v. DneU, 17S United 8t«t6t Report^ SS7. 

\ 
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During this period, the earlier doctrine aa to what constituted 
iDvention does not seem to have been definitely repudiated. 

Coincident with this development, and perhaps aa \X» result, 
this country was distinguished by unprecedented activity in 
its invenlive industries, of which the eewing-niachine, vulca- 
nized rubber, and the telegraph are illustialioiis. 

In 1S70 the statute now in force was passed, which was 
designed to remedy defects in the openitioa of the Act oi 
1836. Since the passage of the latter Act, the decisiona of 
the courta have bo developed the law that it stands to-day as 
the Supreme Court has left it, — a harmonious, symmetrical, 
scientific system of patent law. The old doctrine of mere 
novelty has been repudiated; the new doctrine of inventjon 
has been promulgated, and a series of affirmative and nega- 
tive decisions have provided rules for the determination of 
its presence. It may perhaps bo safely said that in this 
third period there has been a greater tendency to discriminate 
against minor inventions. It is the law aa developed during 
the third period which has been chieSy considered herein. 

Patent and " anti-patent " counsel are in conflict as to the 
results of this development of the uatent law. The former 
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value. They not only condemn even the present practice of 
granting preliminary injunctions, as affording opportunities 
to stifle legitimate industries and competition, but having 
secured the right to declare a patent invalid on demurrer, 
they seek to extend the existing law so as to destroy it on 
mere affidavits. They support the doctrine of estoppel as a 
necessary legal conclusion from the examination procedure. 
Each of these conflicting contentions is supported by forcible 
practical considerations. Both are inherent in a system 
where the fundamental unanswerable question is tibe pres- 
ence of invention, — what Mr. Justice Matthews calls ^ thai 
intuitive faculty of the mind put forth in the search for new 
results or new methods creating what had not before existed 
or bringing to light what had lain hidden from vision." 

The question naturally arises, however, as to what evils 
still exist in the present system and how they may be 
Tne eTflfl of remedied. Perhaps the greatest practical evil is 
our •jntom. ^^ delay and expense connected with patent liti- 
gation, which is so great that no poor inventor can afford 
alone to protect his rights. Ic would seem that this diffi- 
culty might be partially obviated by the reference of tech- 
nical questions to an exi)ert, to be selected by tibe C!ourt| 
who should have considerable latitude in determining the 
scope and extent of the evidence presented before him. A 
system of this sort has been most successfully applied in the 
French courts. 

Or the questions of fact, such as the state of tibe art, 
infringement, etc., might be referred to some eminent patent 
lawyer who should report his conclusions thereon to the 
Court. This practice has been occasionally resorted to in 
complicated cases.^ It would do much to relieve those 
courts which are overburdened with work, and would tend 
to protect them against the abuse of having causes brought 
against mere trivial users in their jurisdictions, instead of 

> Parker v. Hatfield, 4 McLean's Circuit Court Reporti, 61 ; Webb v. F^men, 
S Woodbury 4 Minot, Circait Court Reporte, Federal CaMi» No. MflU^ ; Smith 
, V. JoboMMi, 4 Blatcbf ord'a Ciicait Court Report^ S4i. 

\ 
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agiiinst manufacturers in the district wbere the manufac- 
turera reside. The penalties by way of costs or otherwise 
for the introduction of irrelevant matter might be materiftlly 
increased. 

Another evil results from the practice of granting minor 
patents for trifling improvements of questionable utility. 
Such patents, instead of promoting the progress of useful 
arts, seriously ret^ird their development, and the resulting 
injur)' far exceeds the consideration furnished by the pBten- 
teea. They should not be permitted to consume the time of 
the Court, or to impose on it and defendants the burdea 
and expense of patent litigation. This view finds support 
in one of the recent decisions of the Supreme Court, where 
it says ; — 

" Such an indiscriminate creation of exclusive privileges tends 
rather to obstruct than to stimulate invention. It creates a 
class of speculative schemers who make it their business to 
watch the advancing tvave of impruvemeut, and gather its foam 
in the form of patented monopolies, which enable them to lay 
a heavy tax upon the industry of the country without con- 
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One defect in the existing patent law deserves s] 
notice. It is illustrated by the recent decision of the Su- 
TiM Ben T<u- proi^o Court in the Bell Telephone Cases. The 
phone Cwifc Bell Company bought the Berliner invention in 
1878^ This Berliner invention is necessary in connection 
with the Bell invention for long-distance purposes. The 
Bell Company left the Berliner application for a patent pend- 
ing in the Patent Office till 1891, and having during said 
period protected its telephone monopoly by the Bell patent, 
shortly after the expiration thereof took out the Berliner 
patent, and proposed thereby to prolong its monopoly further 
during the life of the latter patent. The United States 
brought suit to set aside the Berliner patent as having been 
wrongfully issued by reason of the fraud on the public in the 
delay in its issuance. The Supreme Court held that such a 
suit was a proper one, but affirmed the decree of the Court 
below, dismissing the bill on the ground that no fraud or 
attempted coiruption was shown on the part of the Bell 
Company, and for other reasons.^ It is evident that such a 
course of proceeding may unwarrantably prolong the life of 
a monopoly; that it does practically extend the term of a 
patent far beyond the statutory period. It is to be hoped 
that some remedy may be devised for this evil, such as 
requiring proof of diligent prosecution of applications as a 
condition to the issuance and validity of patent, instead of 
requiring proof of fraud in order to invalidate it. The grave 
nature of this evil is emphasized by the latest decision in 
this case, which seems to indicate that the Berliner patent is 
invalid because Berliner was not the first inventor; because 
he had previously patented the same invention ; because the 
patent has been so broadened as to cover an invention not 
described in the application, and for other reasons. 

It would be interesting, but is beyond the limits allowed 
to this chapter to consider the recent decisions of the Supreme 
Court indicating that there should \fe further legislation in 

^ United Stetat v. Amerifn Ml Telephone Co^ 167 Uniled States Report^ 
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regard to the measure of damages ut law or io Equity, and m 
to the right to bus an infriii^r wlierever he might be (oond, 
or the rule as to the piit«iite() functions of a machine or 
process consisting solely in its operation, as to which die 
decisions of tlie Court seem to be absolutely in conflict; at 
the doctrine by which the holder of a territoriiU right or 
license may violate the rights of the patentee with impunity: ' 
or the recognition by the Supi-eme Court of the fact that a 
patent cause is not strictly a suit between the individuals ' 
where the question of invalidity is concerned, but one in 
which the public is interested and, therefore, must be decided 
upon the general rules of law.' 

Under the operation of tho Kvarte Act the Supreme Court 
has ceased to exercise jurisdictioD over patents except in 
special cases. The Circuit Courts of Appeal Efffc of ii>« 
are now ordinarily tlie final appeUate tribunal. *^''*'^ ■*•*- 
These courts are liable to entertain divergent views as to the 
applicability to particular patents of the principles of law 
hitherto developed and settled by the Supreme Court. Thus 
it hnnnpnH tlmt thn Ramft nati-nt is finmstimpa siA'inAo^A valiH 
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expert system such as has already been refeired to might be 
tried. In the latter case the experts might be appointed for 
long terms, or during good behavior. The advantage of 
sach a tribunal, where the abuses of the present expert sy8« 
tern might be remedied, and the fallacies of partisan expert 
testimony exposed in the clear light of impartial investiga- 
tion, wiU readily suggest themselves to every one who is 
familiar with the workings of patent litigation. It is un- 
fortunate that the bill introduced in Congress to authorize 
the creation of such a court was not more favorably received. 
But questions of invention, infringement, and equivalents 
must finally be answered as matters of opinion largely depend- 
ent upon the diverse mental processes, education, and envi- 
ronment of the individual. Therefore, however definite may 
be the rules of law established, the results are liable to vary 
.according to the personnel of the Judge. There must al- 
ways be cases the outcome of which cannot be predicted 
with certainty by the most astute and experienced prac-- 
titioner, and so long as patents are granted litigation must 
continue. 

The advocates of protection to American industries point 
to the history of the development of the manufactures of 
this country in support of their arguments, and further jus- 
tify the doctrine from the safer and more logical economic 
standpoint as an eliminator of waste. Thus far the connec- 
tion between these arguments and those for protection to 
American genius seem to have been overlooked. Yet they 
are true yoke-fellows. Whatever stimulates and protects 
American industry broadens the field for American brains 
and American genius. 

The waiting markets of foreign lands invite the invention 
of devices to reduce the cost of production. The increased 
value and efficiency of newly invented American improve- 
ments causes an increase of output a^tinst which the anti- 
quated methods of the old world cannot successfully contend. 
American grain, rails, engines, and machineiy, produced under 
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conditions otherwise unfavorable, may, through the benefi- 
cent influences of our ptitent law, BUCcessfuUy compete with 
wliat were formerly the monopolies, tlie established industriea, 
of tlie old world. To-day our export trade is larger than 
that of any other country. 

The increasing markets for and proud pre-eminence of oar 
manufactures are due not more to tlie system of protection to 
the industry of the American workman, than to the protec- 
tion to the genius of the American inventor by the patent 
laws of the United States as developed and administered 
by its courte. 

On the whole, it is probable that the inventor secures the 
reward for hia contribution to the public weal more fully, 
more largely, and more cheaply in the United States than in 
any other country. Such a condition is adapted to bring out 
the strongest points in the American character. 

Much has been said of the inventive genius of the Yankee. 
He is ingenious, resourceful, and indefatigable. He may 
not have the imagination of the Latin, or the capacity of the 
Teuton for analytical and patient investigation, but he is 
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ing a device for lowering keys from windows; another has 
patented a rake. 

The historian of the American Patent Law justly extols 
the creative genius of the great inventors, the- marvellous 
ingenuity of their conceptions, and the incalculable benefits 
derived from their creations, which have made our nation the 
peaceful conqueror of the universe. Thus Whitney gave to 
cotton its imperial position among the staples; thus Morse 
each day inspires the nations with common knowledge and 
thought; thus through Bell we live and move and have our 
being within the sound of distant voices echoed in o£Bce and 
home; and thus Edison says, ^Let there be light, and there 
was light." He may contrast the original thought which 
flashed upon Howe of a new stitch with the needle's eye near 
its point; the simplicity of the change from the diamond- 
shaped prong to the coiled wire of the barbed fence; the 
reduction in size of carbon filament which distinguishes the 
Edison lamp ; the simple turning of an adjusting screw whioh 
differentiated the Bell telephone from Reis, with the un- 
wearying researches and experiments of Fulton, or Franklin, 
or Goodyear. But he must not forget George Washington, 
who, in his first address to Congress, in 1790, recommended 
the passage of a law for the protection of inventors, nor 
William Thornton, who, in 1814, threw himself in front of 
the cannon which the British had trained on the Patent 
Office, saying : ^ This is the Patent Office, the depository of 
the inventive genius of America, in which the whole civil- 
ized world is concerned. Would you destroy it? If so, fire 
away, and let the charge pass through my body."^ Liet him 
further record that it was Chief Justice Marshall who thus 
outlined the broad purpose of the patent law of the United 
States: 

• 

''To promote the progress of useful arts is the interest and 
policy of every enlightened government. It entered into the 
views of the framers of our Constitution ; and the power ' to 

> CampbtU't ffiHarg tfPaUtd Law, p. SS. 



ta.Ken up by the first Congress at 
was passed authorizing a patent tc 
any useful art, etc. It cannot be 
pose of the United States has eve 
to confer on the authors of useful i 
in their inventions for the time me; 
is the reward stipulated for the 
public from the exertions of the int 
a stimulus to those exertions. The 
give effect to this purpose oughti w\ 
the spirit in which they have been 
contract fairly on the part of the Un 
benefit has been actually received, if 
transcending the intention of the stat 
which are fraudulent or may prove mil 

In this opinion he also urged the 
quently authorized reissues. And 1 
patent law, its building up by judic 
by legislation, as already suggeste 
labors of such jurists as Marshall, i 
and Blatchford, and Brown, who ha 
for the mutual protection of pateni 
islation has not been creative but c 
ing law. 

To quote tl*^ -- 
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COPYRIGHTS 
xyox-xgox 

BT WILLIAM K. TOWKSEND, D.CJL 

Obiginallt the historian, poet» or dramatist found his 
pecuniaiy recompense in the contribations of the audience 
who listened to the recital or witnessed the per- 
formance. In Rome an author could sell his 
work to a bookseller, and custom or a usage of trade protected 
the transfer. But there was no such thing as literary prop- 
erty. The first attempt to create a literary property in an 
author's works was made in Venice. The Senate of that 
Republic, in 1469, granted to one John of Spira the exclusive 
privilege for five years of printing the letters of Cicero and 
Pliny. 

In England, from the publication of the first privileged 
book in 1518 down to the Copyright Act of 1710, the decrees 
and ordinances concerning the printing or pub- 
lishing of books were in the nature of police regu- 
lations or arbitrary press censorships. This Act of 1710 
formulated our present conception of copyright. It gave a 
copyright for fourteen years to an author, and, if he were, 
alive at the expiration of this period, for an additional four- 
teen years. Parliament has since extended the time, and the 
author's work is now protected for sixty years after his death. 

Connecticut was the first State in this country to recognize 
the rights of authors. In January, 1783, she passed ^ An Act 
The United ^^^ ^® cncouragcment of Literature and Genius,** 
^^^- reciting in its preamble that ^ it is perfectly agree- 

able to the Principles of natural Equity and Justice that 
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lyy tuis Statute copyri 
for fourteen years, with the benefit 
same length,^ either to the inventor 
to his family. Massachusetts follo^ 
Jersey in May, of the same year. 
New York in 1786 passed copyright 
vigorous efforts of Noah Webster, ot 
considering the advisability of simi 
last three States in taking this step 
proposed by Madison and adopted b 
1783, recommending to the States As 
and publishers the copyright of thei 
people granted to Congress in 1787 the 
progress of science and die useful art 
appreciated the importance of copyrigl 
This provision in our Constitution 
right Acts rest, was proposed by Ma 
the Federal Convention of 1787 and a 
sion. Thus we were the first nation to 
in the organic law, for protection to 1 
legislation on this subject has procee 
theoxy of the rights of authors than t 
In Europe, protection is accorded c 
author and for a period after his dea 
countries; in France, Russia, nn/i Q« 
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term to twenty-eight yean, with fourteen yean' renewal 
if the author, his widow or children were living at the expi- 
TiMFtd«rmi nation of this first term* The Act of 1891 ex- 
^^»^»^' tended the privilege to non-resident authors* 

The number of copyrights registered has increased annually. 
They are issued for newspapers, journals, and magazines, as 
well as the ordinary published book, and amounted to 94,798» 
according to the last report of the Librarian of Congress. 

The original Copyright Law of 1790 protected only books, 
maps, and charts, and provided for a deposit of title before 
publication in the office of the Clerk of the United States 
District Court, where the author or owner resided, and a 
. deposit of a copy with the Secretaiy of State at Washington 
after publication ; the later enactment of 1802 included de- 
signs, engravings, and etchings ; the Act of 1846 required a 
delivery of one copy each to the Smithsonian Institute and 
the Library of Congress ; that of 1856 secured stage rights 
to dramatists ; that of 1865 protected photographs and nega- 
tives. The Act of 1870 transferred the registry from the 
Clerks of the Courts to the Librarian of Congress, and fur- 
ther included ^paintings, drawings, chromos, statues, statu- 
ary, and models or designs intended to be perfected as works 
of the fine arts." The subjects protected by the present 
Copyright Act in the United States are books, maps, charts, 
dramatic or musical compositions, engravings, cuts, prints, 
or a photograph or negative thereof, paintings, drawings, 
chromos, statues, statuaiy, and models or designs intended 
to be perfected as works of the fine arts.^ 

The common law has always recognized a property in un- 
published thoughts. But it was not until statutory law lent 
Common- ^^ ^^^ ^^ ^ similar right was recognized in 
uw rights. published thoughts. Until 1774 in England, and 
1834 in our country, this property right was supposed to be a 
common-law right The great case of l>(mald$on v. Beckett^^ 

1 S6 United States StatniM st lMig% 1107. 
\^ > DonaldiMi v. fiackally 4 BiiRow*t Reportii tiOS. 



^.. T. i^eters.^ The nature 
fully discussed by our Supreme C 
Mr. Justice Brown says: — 

'' The right thus secured by a Cop, 
the use of certain words, because the, 
of the human race, and are as little st 
priation as air or sunlight; nor is it 
since in the absence of means of oomi 
of value to no one but the author, 
arrangement of words which the autho 
his ideas.'' 

Because this incorporeal right depc 
the very publication which destroyn 
has been found necessary to protect : 
the common-law right of an author to 
has not been abrogated by the copyri 
illustrated by the decision in Preu Pul 
There the plaintiff was the author of t 
at the dedication of the World's Fair s 
publication by the plaintiff or the Ex 
New York World obtained a copy with 
sent, and published it. The author i 
dollars* damages, and the Court of Apt 
ment on the jrroim'' ♦^ 
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his work if be has printed it for private distribution among 
his friends. Only a complete and unconditional surrender to 
the whole public constitutes a publication. One 
may write letters to his friends and yet be entitled 
to prevent their publication. This is in no sense a public 
dedication. Nor is there publication where a publisher of 
photographs sends to dealers a card of miniature copies, 
representing his work, from which orders are to be made.^ 
One may deliver lectures to such as pay to hear him, and 
still retain his literary property in them. 

Logically connected with this last case, is the question 
raised by the production of a play. Presented as it is to an in- 
discriminate audience, and possessing xsharacteris- 
tics that make it easily reproduced from memory, 
its presentation comes dangerously near to a public dedication. 
It was formerly held in this country that such public pro- 
duction was a dedication, and that, if another reproduced it 
from memory, the author could not enjoin such reproduc- 
tion, though he might, if taken from stenographic notes.' 
But the law is to-day established otherwise, and it is now 
held that there is no distinction between reproducing a play 
from memory or from stenographic notes taken at the time. 
In either case if it is done without the license of the author 
it is in violation of his rights, and the production may be 
enjoined.* This view would seem to be the more reasonable 
onfi, and more in line with the fundamental idea of 
publication. 

Closely allied to this last subject is that of pictures on pub- 
lic exhibition. Here we find a similar diversity of opinion 
Exhibitioii that has not as yet been reconciled. The opinion 
ofpaintiDgt. jj^ Werckmei$ter v. Springer LUliOgraphing Co. 
seems directly in line with the decisions in regard to plays.* 

> Falk o. Gait, 54 Fedeial Baportar, iMi 

* Reene v. Kimball, 16 Qray't Repcwtt (Ifatt.), S46. 

* Thompson v, Hallock, 133 MttnchiuetU Rtoporti, 89. 
« Werckmeister «. Springer Uthogmpbing Co, S3 Fadexal Beport«r, 80S. 

(CttciOl Coart). 



^ ^M*uion to the public. A difft 

been taken by the Circuit Court of 
a unanimous court. ^ The case the. 
one where paintings bad been exhibit 
as copyrighted, and it was held that 
cation. In the present unsettled sti 
seem safer to take advantage of the 
right law in soch cases. 

Like oontroYersies have arisen as to 
the case of books. Where one has i 
entire work to be published before he hi 
them into what is to be their final form 
tions are undoubtedly dedicated to th 
remainder, there being no such dedica 
the protection of the copyright statutes, 
this point was decided.' Serial articlef 
later in book form must be separately 
come out| in order to preserve the co 
book. Any restrictions the producer 
his work, whether stated in so many wo 
vately printed " or arising from the ci 
round the publication, preserve for hi 
statute. 

The ways in which different product 
right can be presented f ^^ *»- 
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We have seen how an author may forfeit his statutoiy 
rights. Let us now inquire what subjects are embraced 
SabjecuoC withiu the law of copyright The recent case of 
evp/right. Fuller y. Bemii is perhaps the most striking 
illustration of the distinction between what is and what is 
not the subject of copyright.^ Loie Fuller attempted to get 
a copyright for her famous skirt dance. We have the distinc- 
tion immediately drawn between a mere way of doing some- 
thing, — a matter of graceful mechanical motion, — and the 
production of an idea that represents some action, speech, 
emotion, passion, or character. In this case, the Court says, 
there was conveyed to the spectators ^no other idea than 
that a comely woman is illustrating the poetry of motion in a 
singularly graceful fashion." The existence of something 
else is required. Some literary merit must be shown in the 
conception or plot. For this reason the skirt dance was not 
a subject for copyright. Take, for instance, the case of stage 
settings. As long as they present some continuous story, 
depict a series of incidents, they may be copyrighted as diu- 
matic compositions. A scene where the villain binds the 
hero to a railroad track, and where, just before the rapidly 
approaching train comes upon him, the heroine rushes in and 
rescues him, can be copyrighted.' It tells a story. 

The rule is that productions for an immoral purpose caxmot 
be copyrighted. But it has been held that charts showing 
lists of race-horses, and containing compilations of facts con- 
cerning their performances on the track, will be given the 
privilege of copyright.' 

The necessity of independent literary or mental effort 

is again well illustrated in the production of photographs. 

As long as some artistic skill has been expended 

nkiii in on the arrangement of the subject, they are capa- 

.rrangement y^ ^^ copyright. Thus, in the casc of Oscar 

Wilde, the United States Supreme Court held that as Saxony 

1 Fuller v. Bemit, 50 Federal Heportcr, ttS. 

> Thlj V. Weheter, M Federal Keporler, 98S. 

• Egbert e. Qreeabeig et al, 100 Federal Reporter, 447. 



^xouccuon. An infringement is i 
tlie results of this original concep 
no defence that the copy is incom^ 
excellence of the original, that carta 
or additional features introduced 
where a picture has become public 
cannot obtain a valid copyright by n 
change. The same is true of the < 
and of a translation. The human n 
adds something of its own that s 
seems that the use to which the prodi 
be considered. Mere labels, illusti 
show-bills, or circus posters, having nc 
advertisements, are not protected by c< 
of the imagination, having obvious s 
though used as a glorification of lagei 
ment of a brewer's business, is protect 
The latest and perhaps most striki 
point is shown by a recent decision 
The London l^meM had published 
speeches of Lord Rosebery, its report 
in shorthand as they were deliverec 
tempted to publish these same speechei 
House of Lords held that the protect 
be invoked bv thA «'-• 
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copying machine, supplied the necessary feature to faring his 
work under the copyright laws. Such a question as this 
could only have arisen at this late day, and well illustrates 
in what ways we may expect the law of copyright to develop. 

Cases of abridgment have arisen, almost as extreme as this 
English case. But it has been easier to keep in view the 
vital point at which a book becomes subject to 
^"^ copyright, and when it becomes an infringement. 
The two elements, (1) was there any independent labor in 
compiling it, and (2) will it supersede the original, are not- 
obscured by the consideration of whether or not it was created 
by substantially a mechanical process. 

A copyright secures the proprietor against copying, but 

not against similarity by independent labor. Mere extracts 

for the purpose of comment or illustration, or 

tbrough inde- fair and bona fide abridgments, are not ordinarily 

pen ent . ^^^ ^ ^ infringements. The law to-day on 

this subject is as it was stated by Mr. Justice Story in 1845 
on the Circuit, in Emer$<m v. Dameu.^ 

A case decided by the Supreme Court of the United States, 
in regard to a book published to explain a system of book- 
keeping, illustrates the copyright feature in an author's work.* 
The system the book describes is not itself subject to 
copyright. It is in no sense a literary production. But the 
book, as a book, is. There you express in literary form your 
thoughts and ideas on the subject. In doing thb you Intro* 
duce the very element that brings the work under die protec- 
tion of the copyright laws. ~~ 

In considering questions like the one last presented, a 
distinction is to be drawn between what is subject to letters 
patent and what to copyright. This distinction is illustrated 
in cases like that of Mark Twsdn*s Scrap Book. Mark 
Twain brought out a scrap book which consisted of gummed 
pages, and all that was necessary in order to use it was to 
wet the pages and stick the clipping in. There was no 

1 Emerson v, Dariet, 8 ^toiy't Qrciitt Cooit Beporti^ 76Si 
> Baker v. Seldea. 101 United States Beporti^ SS. 
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literar; element ia this. It waa a eimple, practical oootriT- 
ance for accomplishiag a useful result, aod as such could be 
patented, but not copyrighted. 

!□ produGiDg a new and gmcoful design that shall be pleaa- 
ing to the eye when used for i\» intended purpose, you ate 
creating something which may bo patented or 
copyrighted. It is not subject to the same tests 
as a mechanical patent. Dc^iign [iiitcnU are granted because 
their utility depends upon the pleasing effect imparted to the 
eye. Tliey appeal to eesthctic emotions, to the beautiful. In 
mcchamcal patents the question is," What will it do?" not, 
"How will it look?"' The case of n tulip design forcax- 
riage lamps is an illustration of this.' Here we have a design 
pleasing to the eye and used for no other purpose. It is new 
and original, and it can be patented. 

The same conception might be copyrighted, patented as a 
design, and protected as a trade-mark. The "Chocolate 
Girl," now used by Walter Baker on his choco- __ , 

1 .111 Tfmde-m»rit». 

late, might have been copyrighted by Liotard aa a 

picture. The courts have protected it as a trade-mark, and 

it could be patented in a design for spoons. In this way the 
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tioD between the lemedy in case of an unautborized sale where 
the owner has retained die title, and an authorized conditional 
sale where the purchaser has violated the condition, admir* 
ably discussed in Senry BUI Publhhing Co. v. Smytke.^ 
There the plaintiff published Blaine's Twenty Teare iff Chm^ 
greUj and sold it through book agents, by subscription only, 
to individual buyers. The defendant, knowing this fact» 
bought them from a book-dealer, who had bought them from 
a book-agent The Court enjoined the sale of these copies, 
and held that the statute protected the owner of the copyright 
in the exercise of his exclusive right to make such sales to 
individual subscribers through agents having no title. But the 
Court further said that, when the copyright owner actually sold 
the book to canvassers upon their agreement to sell by sub- 
scription only, he lost the protection of the Copyright Act 
^ Whenever he parts with that ownership, the ordinary ind* 
dent of alienation attaches to the particular copy parted with, 
in favor of the transferee.'* In Maynard v. jETarmon* the 
owner of the copyright, supposing tiiat a fire had destroyed 
the commercial value of the sheets of his book stored in a 
book-binder's cellar, permitted him to sell them, and the 
vendee resold them under an express agreement that they 
should be utilized as paper stock only. The Court held that 
the copyright owner, who had transferred the title, could not 
by virtue of the copyright statute enjoin the purchaser from 
binding and selling such sheets in violation of said agreement. 
But it seems that such a purchaser would not have a right to 
bind them, if damaged, in such a way as to indicate that they 
were the books of the plaintiff.* 

Where an author's common-law right is infringed, the 
remedy should be sought in the State courts, except in cases 
of diverse citizenship. But the remedy for the infringements 
of statutory copyright is administered only in those courts 
where such statutes are enforced. In the United States this 
jurisdiction is exclusively in the Federal courts. 

1 Henij Bin Pnblltbing Co. «. Smyths, Vt Federal lleporter, 914 

* Maynard v. HarriMm, S6 United Sutea Appeala Reporti, M. 

* Doaa «. American Book Co., 105 Federal Reporter, 77t. 
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copyright in the other States who 
vention in the same manner as th 
each of such States, subject to some 
question was first discussed in the 
same time that it arose in Europe, tl 
of American politics prevented the L 
ing the European view until 1891. 
March third of that year, we took 
has placed us in line with the othei 
such restrictions as might be expect 
theory of protection. The Act provi 
-Copyrighted here must be wholly mam 
States, with the exception of mere mu 
lished in book form.^ It is restrictec 
granting reciprocal privileges. It fori 
tion of works entered for the purpose of 
A curious difference of opinion hs 
Connecticut courts and those of the I 
to the publishing of Law Reports. It 
eral rule that there is no literary prope 
cial decisions. They are delivered 1 
public and are to be used freely. Co 
hand, says that such decisions are the 
The Connecticut SunrA"*** ^' 
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While a Judge cannot take out a copyright on his opinion 
and head notes, prepared by him as part of his o£5cial duty, 
a reporter of such decisions can copyright the matter pie- 
pared by him. This was held in West Publishing Co. y» 
Lawyer's Co} • 

We have thus seen how the law of copyright has developed 
through two hundred years of our country's history. The 
main contests in regard to it have shifted from 
the earlier battle-grounds. We are no longer 
fighting out the question whether it is a common-law or a 
statutory right. The important problems to-day are in regard 
to its application as new subjects appear and new opportuni- 
ties for infringement are discovered, the measure of damages 
for infringement, and the question of^ -perpetual copyright. 
Our recognition of the literary property of foreigners and the 
adequate protection of our own citizens has been somewhat 
tardy. But now that we have joined with other nations in 
efforts to preserve existing rights, let us hope that authors 
and publishers will unite with the makers of the law in seek- 
ing to secure due protection to the embodiment of intellec- 
tual and artistic conceptions. Thus, in stimulating genius by 
just rewards, we shall illustrate the saying that ^The chief 
glory of every people arises from its authors.** 

1 West Pabllsbbg Co. v. Lawjbt'b Co., 51 United States Appeal Cases, Sift. 
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TKADE-MARKS AND UNFAIR TRADB 
1701-1901 

BY WILLIAM K. TOWNSEND. D-Ci. 

At the time when the Constitution of the United States 
was adopted tliere was, properly speaking, no law of trade- 
marks. There hod been, in England, a few iso- th. hwia- 
lated cases, hearing upon the Buhject, and that uf^^^J, 
ivaa all. marks. 

In 1742 Lord Hardwicke said : — 

"Every particular trader has eorae particular mark or Htarop^ 
3ut I do not know ot any iDstance of granting an injunction 
lere to restrain one trader from usine the same mark with 
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because they were not patented, and the term was generic ; 
and in 1847 it was held that as "^ Wistar's Balsam of Wild 
Cheny " was a quack medicine, ** the elements of and action 
of which are not disclosed by the evidence, and in view of 
the incongruous group of diseases for which the Balsam 
described itself to public credulity, the trade-maxk could not 
be protected in equity against piracy." 

The first case in which an injunction was granted in this 
country was in 1844, when Judge Story enjoined the in- 
tij^h^ fringement of trade-marks and names used by 

injimctioii. the manufacturers of ** Taylor's Persian Thread." 
The owners of this trade-mark were Englishmen, and Judge 
Story is entitled to the credit of having first laid down the 
rule, afterwards followed in England, and applied in Ger- 
many to the case of an alien enemy, that alien friends were 
entitled to claim the same protection of their rights as 
citizens. 

It is entirely within the last fifty years that this branch 
of the law has developed and flourished, until the doctrines 
connected with it have become manifold and ramified as the 
twigs and the cases innumerable as the leaves. During this 
period of growth the courts, at first inclined to develop the 
law along narrow and technical lines, have come to see more 
and more clearly the fundamental principles upon which to 
act in extending this protection of the law to the 
tjon of unfair achievements of business. Now, the technical 
doctrines are less and less employed, and one 
simple, just rule is invoked. The law of trade-marks is dis- 
appearing in a broader principle which prohibits unfair trade. 

This development in the law has run parallel with the 
growth of the commercial value of trade-marks. Such trade- 
marks had their origin in the hieroglyphics of commerce, in 
the seals stamped on pottery, in the emblems on sign-boards, 
denoting particular trades, which were common in an early 
civilization. From those days, too, have come the arts of 
the imitator, — the parasite who would feed upon the repu- 
tation of another. But in days when most men bought their 
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reputation, nor the other rely on 
growth of advertising is absolutel} 
of the law to protect the sole ai 
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of the imitators. 

The courts to-day are often callet 
oases. The earliest seems to have bee 
that the violation was a deception, 
the purchaser. The cases were deve] 
assumption that in an imitation of s 
there is a violation of the property 
The courts seized on the theory that a 
an arbitrary or fanciful manner as a e 
his goods can be exclusively appropi 
and is property which should be protc 
ing point have grown the doctrines of 
have since then been so often invoked 
the frauds and artificAA f^^ i^'*-* 
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tries, in many of which adequate protection is now given 
by statute. In the United States, the statute of 1870 was 
shortly declared unconstitutional, on the ground that to 
enact such a law was beyond the scope of the authority 
granted to Congress. Such authority cannot be derived from 
the clause in the Constitution which gives Congress power 
to legislate concerning patents and copyrights. The distin- 
guishing mark of these latter is that they are new achieve- 
ments and conquests of mind. A trade-mark, on the other 
hand, is not necessarily new; it is usually merely a fanciful 
application of old and familiar words or devices. It was 
suggested by the Supreme Court that Congress might have 
{)ower to pass a trade-mark law under the authority of the 
commerce clause in the Constitution, provided such law 
should apply only to goods which are objects of interstate or 
foreign commerce, or commerce with the Indian tribes. In 
1881, an Act providing for the registration and protection of 
trade-marks for wares used in foreign or Indian commerce 
was put in force. Its provisions, not even entirely satisfac- 
tory, so far as they go, are of such limited value that this 
statutory protection is seldom invoked. The registration 
provided for is of value chiefly as furnishing prima facie 
evidence of the state and fact of appropriation of the trade- 
mark. Trade-mark statutes have been passed by various 
States ; but there has not been su£5cient uniformity of action 
to produce wide-spread beneficial results. In this respect 
our laws are far behind those of many foreign countries, in 
many of which imitation of a trade-mark is a crime. Inas- 
much as a trade-mark law, the provisions of which would 
extend to the protection of marks used in connection with 
articles of interstate commerce, is generally believed to be 
within the powers of Congress, and would be of great value, . 
it is to be sincerely hoped that such a law may soon be 
passed. k 

The theoiy adopted by the courts and by the legislature 
of a property in a trade name or mark, when put in applica- 
tion, at once raises manifold and perplexing questions, and 
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results ill njiiiiy tecbnical distinctioQEi. Thero ftre, however, 
clearly (liscemible, two or Uiree general limitaUoiu to thia 
theorj'. They spring from the fact that all devices p,omiit la 
and names cannot properly be exclusively appro- t™d«-«""*». 
printed by any individual. Something entirely new and 
fanciful, of course, toay bo so tJiken. So, too, the arbitrary 
use of old words, — such, for in8t^nc«, as StAr Shirt, Cough 
Cherries, Lyon, and the like. But cummoa words uswd in 
their ordinary sense aro a common huntage, and may not be 
monopolized by any individual. For this rc^oson, a word or 
phrase which merely describes an article or its wordtia 
composition, such as Cough Sj-rup, Liquid Glue, "="«»"*■ 
Antiquarian Oook Store, cannot be adopted as trade-marks. 
Nor can woiils which merely show the quality of the goods, 
such, for example, as Excelsior, Superfine, Best Smoking 
Tobacco. While this principle is well established Decriptlt* 
that words which are merely descriptive, and those ""'»- 
which imply quality, sometimes called grade marks, can- 
not be appropriated, its application raises many 
nice distinctions. On the one hand. Iron Bit- 
ters,' Ferro-Phosphated Elixir of Calisaja Bark,' and Acid 
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junctions against the use of this word by other makers were 
refosed in many courts; in general, on the ground that the 
phrase is merely descriptive of the composition of the article. 
The plaintiff contended that the name was purely fanciful, 
there being UtUe or no syrup of figs in the article. The 
courts answered by holding that, if this was true, the plain- 
tiff was deceiving the public by using the name, and so was 
not entitled to the aid of the courts. Since these cases the 
cartons have clearly stated that syrup of figs is only used for 
flavoring, and it has been held that the name is purely fanci- 
ful and will be protected, the element of deception having 
been removed. ^ Other interesting applications of this prin- 
ciple have come up in connection with the use of letters or 
numerals. The Supreme Court held that the letters A. C. A. 
adopted by the Amoskeag Manufacturing C!ompany had been 
used as a stamp of quality and were not a trade-mark.' In 
another case, the New York Court held that the number 
803 used by Joseph Gillott^on-his steel pens was an arbitrary 
device not used to denote quality, and was a proper trade- 
mark.' The test in all these cases is whether the use of the 
words is descriptive, or arbitrary for the sake of denoting the 
origin of the goods. 

On similar principles, it is clear that no one may claim an 
exclusive right to the use of a proper name. Those who 
^^ share in that right may be few, and any of them 

_ will be protected in its use against one who is 

using it falsely ; but no one may prevent the use of the name 
in that business by any one who rightfully bean it. 

The Supreme Court has held, for instance, that Brown's 
Iron Tonic is not a trade-mark, and another Brown may 
make and sell a Brown's Iron Tonic where there was no 
evidence of intention to palm off his preparation as that of 
the plaintiff,* and, in other cases, the original makers of 

1 Worden v. California Fig Sjnip Co^ lOS Fectoral Reporter, 834. 

* Amoflkeag ManufactnriDg Co. v. Tramer, 101 UDited States Repoiti, 6ft. 

* GilloU V. Etterbrook, 48 New Tork Reporti. 874. 

* Brown Chemical Co. v. M^yer, 189 United Statee Repoiti» MOi 
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Iverware, stamped "William Rogers," were held to have 
) property right in the name to the exclusion of another 
William Rogers.' A. W. Faber was unable to prevent 
lotber Faber from stamping the name Fabcr on his lead 
jncjls.* 

It is upon the .tame principle that the courts have tmi* 
•rml}- held that a geographical name, while subject to a 
mited ownei^bip, is not properly an object of Gtoennhfcri 
tclusive individual ownerehip. Any one who «•""• 
368 not live in the district, or derive his goods theirfrom, 
ay be cut off from the use of a geographical name by one 
ghtfully entitled to it, but each inhabitant of the locality 
u an uqual right to use it in his business. 

Lackawanna cannot be used as a trade-miirk for coal;* nor 
in Columbia as a trade-mark for flour.* This principle is 
mple and clear in effect, but there has been much perplez- 
y in its application, and numerous interesting exceptions 
ave been made. For example, American manufacture!* of 
)-called Dublin Soap have been protected in the use of that 
ame,' and Vienna Bread has been held a valid trade-mark * 
□ the ground, apparently, that the use of these words jo 
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Another interesting class of cases concerns words which 
originally could have been used as trade-marks, but have 
AbandoDment ^^^^ dedicated to the public. This is seen in 
•nd dedicatioB. instances where a patented article has become 
known entirely by a new name, the patent has elapsed, and 
it has been held that the right to use the new name by which 
the article is exclusively known, has become puUic, as well 
as the right to make the article. The original owner may 
not obtain a practical monopoly on the article by retaining a 
monopoly on the name. For example, linoleum, after the 
patent elapsed, might be made and called by that name by 
any manufacturer.^ Perhaps the most famous example of 
the application of this principle is in a case decided by the 
United States Supreme Court, where it was held that after 
the lapse of the patent any manufacturer has a right to make 
a Singer sewing-machine, and call it by that name.' 

If, however, this were all that the law could do by way of 
protecting trade reputations, many a well-won good name 
would become a public shuttlecock Many an article be- 
comes known by the name of its maker, or the place where it 
is made: Baker's Chocolate, Waltham Watches, are striking 
examples. Another Baker under the technical doctrine just 
discussed could make a chocolate, and label it Baker's Choco- 
late« and claim that he, as well as the original Baker, had a 
right to the use of his own name in his business. So, too, 
another resident of Waltham could make and send out 
Waltham watches, trusting to gain a market for them on 
the basis of the reputation won by the original maker. In 
either case, the good-will won by the first man in the field 
through industiy, through merit, and through a vast sum 
spent in advertising, is stolen by the new-comer. So, too, 
in many cases popular fancy seizes upon the appearance, 
shape, form, color, of the dress of an article, and identifies it 

^ Linoleum Ifaniil^ictiiriog Ca v. Nairn, Law Beporta, 7 Chaaoefy DltiaSoii, 
SS4. 

* Singer v. Jnne Co.« 163 United Slatet KepQCta» IW. 
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by Uiis means. For ex&mplc, a man adopted the device ai 
bottling tho whiskey b« produced in iKittles with a square 
neck, and the reputation of tliis uiaker'a products became 
inseparably associated in tbe minds of the public with this 
particular form of bottle. Another roan might use an entirelj j 
different name and entirely different marks on his bottle, and 
at the same time by using a bottle of this same peculiar shape 
palm off his inferior whiskey on many a purchaser. Tbe 
original owner can have no trade-mark in this shape of bottle. 
If the manufacturer or producer of goods could control in all 
instances the particular mark or sign by which his goods will 
be recognized by the public, it would not be difficult for aaj- 
one acquainted with the law to choose a sign which could be 
protected as a technical trade-mark. The public, however, 
often recognize wares by marks entirely different from the 
technical trade-mark stamped upon them, judging much by 
recollection of the general appearance of the dress, in which 
the goods are put forth, and many a time, too, a producer 
introduces his goods under a name which cannot properly be 
appropriated as a technical trade-mark. In either case be 
builds a reputation for his goods. Some one imitates the 
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with the so-called doctrine of secondaiy names. This doc- 
trine is that| while the primaiy and common use of a word 
or phrase may not be exclusively appropriated, there may be 
g^^^^ a secondary meaning or connotation of a woi^ or 

mcaniog phrasc which may belong inviolably to the person 

who has developed it. Where a word of general 
significance used in connection with a line of goods has be- 
come associated in the minds of the public with a certain 
origin, those words may not be used by another person in 
such a way as to deceive the public into thinking that goods 
produced by him spring from this origin. It is in this 
association — tliis so-called secondaiy meaning — that there 
exists a property right.^ For example, while the United 
States Supreme Court held that the words Singer Sewing- 
Machine have become the generic name of a certain article, 
and were dedicated to the public and could be used by any 
one making that kind of machine, yet they could not be used 
unless in some way surrounded by distinguishing marks to 
show clearly that the machine was not made by tiie original 
manufacturer.' So, too, it was held that the second Baker 
who made chocolate, while he had an absolute right to use 
his name in connection with his chocolate, could not use it 
in such a way as to make people think that his chocolate was 
the original Baker's Chocolate.' He could stamp his choco- 
late ""Made by Baker/* but not "^ Baker's Chocolate." The 
second inhabitant of Waltham who made watches could use 
the name Waltham in connection with his goods, stamping 
them as being made in Waltham; but he could not call them 
Waltham watches, or use the word Waltham in such form as 
would fail to clearly distinguish between his manufactures 
and those of the original makers of Waltham watches.^ 
The same principle is applied not only to proper and geo- 

1 Hygeia Distilled Water Co. v. Hygeia Ice Co., 70 Conoecticiift Report!, 576; 
7Sld.e4«. V 

' Singer v. Jnne Oa, mtpra, ^ 

• Walter Baker Co. v. Sanden, 80 Federal Reporter, S8t. 

* Anierican Waltham Watch Ca v. United Statee Watch Co., 173 Maasachn- 
•ettt Keporti^ SS. 
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graphical DaDsea, but to words wtich are merely descriptive 
of the composition of the articles to which they are attached. 
In one of the moat interesting of Uio cases, the EogUsb 
courts held that where an article had become widely known 
under the name of Camel Hair Belting, no one else could ^ 
stamp hia goods with that name, though any one might 
advertise his belting as made of camel hair.^ 

In the case last mentioned, the English Court of last 
resort goes beyond any position as yet taken by our Supreme 
Court. Here the doctrine is that the secondary meaning of 
words which, in thoir primary meaning, cannot he trade* 
marks, will be protected. In England, tlie courta have 
saught this suggestion £rom us, and gone beyond to the rule 
that no one may palm off hia goodie as those of another. 
Many of our lower Federal courts and of oar State coarts, 
liowevcr, go as far as the English courts in applying this 
simple rule of justice, and the latest Supreme Court dect- 
»ons seem to recognize its validity. "Celery Compound," 
for instance, it has been held, has acquired such a secondaiy 
meaning as to entitle the makers to protection.' 

While this Drinciole is simnle and within the comDreheo- 
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word Vichy in connection with Saratoga Vichy Water. The 
Court held here that, while Vichy as a geographical term 
is not the proper subject of a technical trade-mark, it could 
not be used }oy bjij one else so as to deceive the public into 
thinking that the water in connection with which the word 
Vichy is used is the original Vichy water* The question in 
one of these cases turns, in the main, on whether the word 
Saratoga in the phrase Saratoga Vichy Water was sufficiently 
conspicuous to distinguish the two. Two Judges held that 
it was not; one Judge held that it was. Again we find a 
case which holds a maker of Gold Drop Washing Powder is 
trading unfairly on the name and reputation of Gold Dust 
Washing Powder,^ in this case there being some similarity in 
the labels. On the other hand, the makers of Cuticura 
Soap, a green-colored soap of peculiar- shape, could not 
restrain the action of one who was making a Cuticle Soap 
made in somewhat similar shape in a different tint of green.' 
Even more difficult problems than these occur in defining 
and laying down rules as to just how much distinction must 
be made in such cases as the Waltham watch case ; a ques- 
tion which involves, on the one hand, protecting the reputa- 
tion of the original makers, and, on the other, granting to 
other inhabitants of Waltham their unquestionable right to 
use the name of the place where they live in connection with 
their business* 

There are to-day, then, as we have seen, two distinct 
principles to be invoked in protecting a trade-mark or trade- 
name. On the one hand, are the doctrines of technical 
trade-mark, still of considerable importance, because they 
determine what may and what may not be registered as a 
trade-mark under State and national laws. On the other 
hand, the doctrine so-called, of unfair trade, is a broader 
principle, which requires no technical considerations of 
whether a trade-name is a geographical, or a proper, or a 

1 Fairbank v. Lackel, 102 Federal Reporter, 317. 

* Potter, etc, Co. r. Paifield Soap Co., lOS Federal Reporter, 790i 
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escriptive name, but simply oslcs: Is this defendaat palming 
ff bis goo«ls as those of the plaintifl? Where there is a 
echnical trade-mark, the courte will interfere to prevent the 
iolation of the right of proiierty therein. When imhur 
rade is claimed, the Court acts to prevent the deception and 
raud, and a fraudulent intention must be shown. Even 
uch deception will not bo punished, however, if merely the 
lublic are deceived. The courts will not interfere unless 
he complainant has some property right which . 
I injured hy the deception. In a cose where the >how lajuij 
manufacturer of a genuine aluminum washboard "^ 
ought to enjoin the sale of a so-called Almninum Wash- 
■oard, which was not made of aluminum, but did not show 
hat the defendant wiis palming off his wares as those of the 
ilaintiff, the Court refused to act to prevent the deception.* 
lut wherever a well-won reputation of one man is being used 
raudulently to aid in selling the goods of another, by what- 
ver art the deception is accomplished, there the courts will 
nterfere, acting on the principle that such deception is na- 
air trade. Not yet fully adopted by all the courts, still to 
le developed io its application to particular circumstances 



f f f - • • -" "^ ^^ i-^>....«^i. .i^i.t ■■.. ^^m^j...t.i^tma^,MM^mtmm^^ 






xvn 

ADMIRALTY 
1701-190X 

BT WILLIAM K. T0WK8END» D.aib 

" It haa been remarked with troth, bj Tcrj high aatbority, that no man erar 
atadied the Admiraltj joriadictkm without being a lover of it ; and, certainly, 
no branch of jnrispnidence with which I am acquainted pOBieiaea, in an eqnal 
degree, qoalities that maj be called fascinating. The antiquity of its origin ; the 
growth of its doctrines, expanding with the exigencies and growth of oommerot 
and maritime adventure ; the constant aim of its tendencies towards equity and 
prindple, and the very important and intereeting objects that fall under its cog- 
nizance, — render it attractive, when the harsher features and more rigoxona ralci 
of other systems have wearied and repelled the stndeni." 

Obosgi Ticxvob CuxTit. 

It is only since the birth of the American republic that an 
independent Admiralty jurisdiction has been in existence 
upon this continent. For more than a centuiy subsequent 
the English and American courts have jointly and severally 
built up the law of Admiralty by their decisions. Owing to 
these two circumstances, in preparing this chapter a topical 
rather than an historical treatment of the subject has been 
adoptedl 

Admiralty is that branch of the law which enfoices mari- 
time rights and redresses maritime wrongs. It is a system 
9ui generis. It differs from the law obtaining on land as the 
conditions of the sea differ from the conditions of the land. 
Its subject-matter is the changeless yet ever-changing sea, 
owning no sovereign and uncontrolled by physical force of 
man; its jurisdiction extends over the men and ships that 
travel the common highway of nations ; its laws are customs 
of commerce, crystallized under the sanction of the civil law ; 
its practice is free from the artificial technicalities of the com- 
mon law ; its object is substantial justice. 



^ 
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Not only does the Admiralty differ from the common lav) 
t is more liberal, more jiist, more equitable, as though it had 
kbsorbed something of the breadth and freedom p^. 
if that sea to ivhich it pertains and from which 
t derives its life. In its pleadings legal fictions ore unknown; 
he sole requirement is that the pleader shall speak the whole 
ruth io plain language ; the flexibility of its rules of evidence 
>ermit the Court to resort to all available sources of infonna- 
ion and to determine the facts, not on the preponderance of 
estimony, but of probalulity, not according to the number, 
mt the character of the witnesses, and so to resolve doubtful 
[uestioRs as to do equity between the parties. It seizes tlie 
lEFending thing, and first metes out redress for maritime 
prongs, regardless of ownership or prior claims, and next dls* 
iharges maritime liens in full before recognizing non-maritime 
iecs. 

" Laches " (that is, nn justifiable delay in seeking ita enforce- 
nent) is the only limitation on a lawful maritime lien; dam- 
kges are divided where both parties are in fault; the ionocent 
lart-owner of a vessel in case of loss risks only his intersBtj 
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These consular courts proceeded according to the forms of 
the civil law and were regulated by the ancient customs of the 
sea. Because these customs ^breathed the spirit of justice 
and humanity," they ripened into a system of positive law. 

The most venerable monument of the English Admiralty 
is the Black Book, compiled in the reign of Edward III. Mr. 
Justice Story concludes that in and before the reign of 
Edward III., English Admiralty had jurisdiction over matters 
of prize, torts, and offences on the high seas, on British seas, 
and in ports within the ebb and flow of the tides ; contract; 
within the laws of Oleron ; and causes arising on the seashore 
and in ports. 

The early history of this jurisdiction in England was a 
history of encroachments by the 'common-law courts led by 
Lord Coke. Either by refusing to parties summoned at 
common law to answer as to maritime matters the right of 
withdrawing into Admiralty, or by issuing prohibitions to |r 
the Admiralty courts against proceeding with such matters. 
Lord Coke and his successors so abridged the jurisdiction of 
Admiralty that it embraced only things wholly and exclu- 
sively done on the sea. Quibbles were made about contracts 
made on land to be performed at sea, and contracts made at 
sea to be performed on land, and matters arising on water 
within the body of a county ; and a statute of Richard II., 
which excluded Admiralty courts from ^all manner of con- 
~ tracts, pleas, and quereles, and all other things done or aris- 
ing within the bodies of counties, as well by land as by 
water," — a statute intended only to protect the common-law 
courts from the encroachments of the Admiralty, — was mis- 
used to warrant encroachments of the opposite sort^ 

In this country Admiralty jurisdiction was originally 

. . exercised by colonial vice-admiralty courts 

the coionimi created by virtue of commissions issued from 

'*"^**^' the British High Court of Admiralty to the Gov- 

^ emors of provinces and colonies, as Governors or Vice- 

^ admirals, or to Vice-admirala. 
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The exclusive right thus to establish such courts was 
reserved by tlie Crown in iu charters. "The nnture and 
ezt«Dt of tlieir jurisdiction depended upon the Comtnission 
of the Crown nnd upon Acts of Parliament confehing addi^ 
tional authorities. The Commiseions of tlie Crown gave the 
courts which were established a inoiit ample jurisdiction."' 

At the bcginniDg of the Kevolution the States in the exer- 
cise of their powers of sovereignty retained or created Adrni* 
ralty courts under varying provisions. These courts differed 
widely in their views aa to the extent of their jurisdiction. 

Thereafter, Congress, by common acquiescence, governed 
the inchoate United States; and to it appeals were made 
from State Admiralty <jourt«. In January, 1777, Unitr ih. 
Congress appointed a standing committee to deal CoiiW«t«iioa. 
with such appeals. After the war, under the Articles of 
Confederation, ratified in March, 1781, Congress established 
"the Court of Appeals in cases of capture." But when the 
country was no longer under the coalescing pressure of ex> 
temal war, the present Constitution, in 1789, supplanted the 
flimsy Articles of Confederation and deprived the States of 
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At first the view of counsel and court, contracted by the 
long observation of the circumscribed English practice, failed 
to comprehend the full, complete system necessary to meet 
the exigencies of the commerce of the American RepubUo, 
connected by great navigable waterways and comprising a 
body of independent States. But Judge Story early gave legal 
recognition to the wide range of the American Admiralty 
jurisdiction under the Constitution. This occurred in a Dis- 
trict Court of the United States about thirty-five years after 
Congress, in the exercise of its constitutional power ^ to con- 
stitute Tribunals inferior to the Supreme Courts" had insti- 
tuted the District Courts and conferred on them exclusive 
original Admiralty jurisdiction. He said : ^ The language of 
the Constitution will . . • warrant the most liberal interpre- 
tation ; and it may not be unfit to hold ^t it had reference 
to that maritime jurisdiction which commercial convenience, 
public policy, and national rights have contributed to estab- 
lish, with slight local differences, over all Europe.*'^ In 
support of this view he argued against the several theories 
advanced to limit the Admiralty jurisdiction, showed their 
inadaptability to American conditions, and that the jurisdic- 
tion contended for was not really more extensive than that of 
the colonial vice-admiralty courts. He further pointed out 
that the framers of the Constitution, by superadding to the 
word ^Admiralty" the broader term ^maritime," in view of 
their knowledge as to the controversies about the extent of 
the Admiralty, must have intended to remove all doubts. 
From this foundation — a laconic clause in the Constitution, 
thus interpreted by Story — the marine commercial law of the 
United States has been developed. This development has 
been accomplished by legislation and judicial decision, but 
more than in any other system of jurisprudence judicial de- 
cision has preponderated. These decisions have extended its 
scope, thus reversing the history of its limitations in England. 

Of the elasticity and adaptability of our Admiralty, admin- 
istered independently of legislative interference, there can be 

^ Ds Lovio f^ BoH^ 
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no doubt In this it excels ell other systems of law, Tanej 
saying of it tliat " it» boundary is to be ascertained by a reas- 
DHiible and just construction of the words used in the Con- 
stitution, . . . taken in connection with . . . the purpose 
for which Admiralty and maritime juriiidictioa was granted 
to the Fedcnd Government."* The judicial development, 
then, is first in importanca. 

Let us, therefore, follow the judicial history of its juris- j 
diction. The test of jurisdiction in America aa to contimcta j 
is subject-matter; as to torts, locality. In Eng- luiadicW 
land, formerly, the test as to conttactf) also was ^'*"7- 
locality, and contnicts were not within Admiralty jurisdio* \ 
tion unless made on the sea,* although in some cases this was 
extended to include contracts pertaining to the sea. The 
earlier decisions in this country followed the Englieh rule.' 
But the courts soon broke away from these restrictions uid 
held that contracts and clnims and services purely maritime 
and pertaining to commerce and navigation, including con- 
tracts of affreightment, where part of the tninsportatio 
by land, and contracts of marine insuiance and salvage wan 
the BubtectB of Admiraltv iurisdiction.* 



taa«jud 



i*«kMMrii>MM«Bl 



454 ADMIRALTY 

navigability, for tides, as a test of jnrisdictiozud locality. As 
Chief Justice Taney complained, if the English criterion were 
adopted in America, thousands of miles of commercial waters 
must be excluded from Admiralty, and a line could be drawn 
across the Mississippi River, on one side of which ships would 
be under Federal courts and on the other under State courts, 
notwithstanding that the water* on both sides was equally 
navigable, equally public, and equally busy with commerce. 
Moreover, there would be State inequality before the Federal 
law, which would be against the spirit of the Constitution. 
Chief Justice Taney, in 1851, said that if the later decision 
had disturbed any rights of property, he should have felt that 
the doctrine of ntare deeitU should be adhered to, the Court 
leaving the reform to be effected by the legislature. He also 
said: — 

^ Kow there is certainly nothing in the ebb and flow of the tide 
that makes the waters peculiarly suitable for Admiralty juris- 
diction, nor anything in the absence oi a tide that renders it 
unfit. • • . In England . . • this definition was a sound and 
reasonable one, because there was no navigable stream in the 
country beyond the ebb and flow of the tide; nor any place 
where a port could be established to carry on trade with a foreign 
nation, and where vessels could enter or depart with cargoes. 
In England, therefore, tide-water and navigable water are synony 
mous terms, . . . and they took the ebb and flow of the tide as 
the test, because it was a convenient one. ... At the time the 
CoDStitntion of the United States was adopted and our courts of 
Admiralty went into operation, the definition which had been 
adopted in England was equally proper here. In the old thir- 
teen States the far greater part of the navigable waters are tide- 
waters. . . . And, indeed, until the discovery of steamboats, 
there could be nothing like foreign commerce upon ^at-ers with 
an unchanging current*"^ 

In a comparatively recent case Admiralty jurisdictSon was 
declared to extend to interstate canals.* Nor is it necessary 

^ The Oenesee Chief. IS Howard'e ReporU, 454. 
* Ex parU Boyer, 109 United Sutee Beporte, 629. 



Another branch of development by jndi 
sweeping in its consequeocea than the defii 
ing to commerce and navigation " and ** nav 
ity," but showing no less the spirit of the 
mlty to do juftice unfettered by precedent, 
divided damages. Equally divided damag 
tributoiy negligence is now the general nil 
mlty differs from the common law. Thi 
only to collisions between boats, but betwe 
England refused to apply this rule whei 
entirely destroyed; not so America.* Ii 
earlier District Court cases, some Judges 
tiie rule to injuries to passengers; other* 
not necessarily equally, but according to j 
discretion. But in 1890, the Court, comm 
of the rule of divided damages, and shoivis 
applied by tho Supreme Court in cases oti 
between ships, applied it in a case of injur 
of a slevedore engaged in loading a vessel 
the damages were to be e(;ually divided, tl 
left the question open.' This principle se 
persons, for in the cases cited in Ute Ma: 
ing the same question, some concerned pai 

nue theorv of the Admin 
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ings are therefore said to be tn rem. This is the basis of 

the maritime lien; that is, the claim in, or grip upon, the 

ship itself whereby the charge existing in favor of those to 

whom the ship is legally obligated is to be enforced. It is 

the condition precedent to all actions m rem. 

/ The maritime lien is the resolt of maritime conditions. ^ A 

/ ship is, of necessity, a wanderer." If this wanderer itself, 

/ which represents both the unknown or absent ovmers, and 

I the perhaps irresponsible master, could not be intercepted 

I and called to account, the maritime law would, in a great 

\ majority of instances, signally fail to do justice. 

This direct claim upon the ship, which is the foundation of 
the proceeding in rem^ is perhaps the most prominent and 
beneficent feature of Admiralty. It had its origin in the 
exigencies of commerce and navigation; its principles are 
chiefly borrowed from the civil law. It is supposed to be a 
development of the bottomry lien originally given by the 
Admiralty law to persons building ships or furnishing them 
with supplies. It is frequently called a tacit Roman hypoth- 
ecation or pledge, and it bears a resemblance to another 
feature of the Roman law besides hypothecation ; namely, that 
which gave priority of satisfaction out of the thing in a 
concurrence of creditorB. 

This lien finds its analogy in the obsolete rule of deodand 
of the common law, whereby any chattel which had been the 
immediate cause of death was forfeited to the King for reli- 
gious purposes irrespective of the guilt or innocence of its 
owner. Accordingly, some writers have tried to trace the 
maritime lien to this as its origin.^ 

A suit may be brought in Admiralty by a libel in personam — 
that is, against the party defendant — for any maritime cause 
of action whenever proper service can be made.* But the 
scope of the lien which gives a right of proceeding in rem is 

very wide. Generally speaking, every maritime tort — that 

\. 

^ HraiT'i Admmdijf Jwritdieiiom and Procedurt, p. SI 5, ddng WaplM* Fk^ 
ceedingi tn rea, tee. IIS. 

* Inn Th* LoaU TiUe Undtrwriten, 134 United States Beporte, 4SS. 



fined to his remedy tn pertonam.* 

The nature of this maritime lien is not ' 
that of the commoQ'law lien. The comi 
only where the lienor holds possession 
thing, and is a mere right to have a claim 
a pereoii satisfied out of the thing so he 
time lien, however, no possession is nece 
more than a right to enforce a claim again: 
it erects the thing itself into the posture 
gant. It is often called a proprietary rij 
jut tn re. And here a distinction most be 
English and American theories on this suh 
can theory is that of tbeju»tnr«. The Bi 
the other hand, do not recognize such a 
use the Admiralty process of seizure of 
means of enforcing a claim against ita ow 
the owner would not be personally liable tc 
remedy against a sliip. Thus, the Englisl 
there is no lien upon a foreign ship for sv 
It has there been held that if the mastei 
being the owner, wilfully and maliciously r 
there is no redress in the English Admiru 
the master himself;* for his act, beine wilf 
ithority, cannot, upon r 
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ter ii not generally a man of means. Justice, tberefore, 
seems to be better subserved bj the American theory. 
Judge Story declares the American rule to be in accord with 
the general principles of the maritime law and the law of 
nations.^ 

A would-be lienor for repairs or supplies must also show 
that they were necessary for the ship, and that they were not 
furnished on the sole credit of the owner or charterer. In 
the case of The Orapeshot^^ Chief Justice Chase defined 
^necessity** to be such an emergency as would drive a pru- 
dent owner, were he present, to order, or to provide funds 
for ordering, the supplies or repairs on the credit of the ship; 
and he declared that, in the case of the ordinary material man 
or money-lender. who acts in good faith, it is su£Scient to 
prove merely that the order had been made by the ship-master 
on the ship's credit. 

The inaccessibility of the owner is the chief reason of this 
lien for supplies and repairs, and therefore, where this 
reason fails, the lien is likely to fail. Orders made by the 
master seem to import the presence of this reason. Orders 
by other agents of the owner may be competent to bind the 
vessel.' But the presence of the owner raises a presumption 
that credit was given to him and not to his ship. ^ When 
the owner is present, the reason ceases.'*^ An order by char- 
terers, or owners pro hoe vice^ who hire the vessel and who are 
known by the material man to be charterers, cannot bind the 
vessel in violation of.the provisions of the charter. The 
final step in this line of reasoning was taken by the Supreme 
Court in The VaUneiOj^ where it was insisted ^lat if circum- 
stances put the party dealing with a charterer upon inquiry as 
to whether such chajrterer were owner, and the party failed to 

1 United Stotot v. Brig Mtlek Adhel, S HowArd'i Hqwrta^ SS4. 
' Th« Orapesbot^ 9 WtJlnce's Repofts, 141. 

* The Pfttaptco^ IS Wmllace'i Reporta, S29; Tbe Lodgate Hfll, XI Federal 
Reporter, 431. v * 

* The St Jago de Caba, 9 Wheatoo'a Reporto, 417 ; The George Ftowell, 
103 Federal Reporta, 88S. 

* The Valencia, IM United Statee ReporU, tft, STS. 



Liens for contract liabilities are U8U£ 
made upon, or supplies furnished to, s 
port in the absence of its owner, liens 
and liens on the cargo for freight Tl 
where a maritime action cannot be proseci 
where the policy of the Admiralty refuse 
of the obvious charterer and of Uie resid 
pies of these exceptions, and so is the cas 
He is so constantly with the ship and so 
to its owner that he suffers none of the « 
attend the material man or ordinaiy 8€ 
ciently secured by the freight and by th 
the o?mer. In his case the reason of the 
fails, and it is accordingly denied. Als 
all parties, it would unreasonably permit 
vessel. This, however, is a question of 
is reversed in England. And our Ad 
recognize and enforce bis lien when gi 
law.« 

An interesting question as to liens is tl 
of enforcement. Given a ship encumbe: 
one lien ; which, if any, is to be preferred ' 
is entitled to have his claim first satisfi< 
this the Admiralty and the common lai 
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the later lien is preferred to tbe earlier, because the later lien 
is for the benefit of the former lienor and tends to preserve 
his security, which might otherwise be lost ; such liens are, 
therefore, to be satisfied in the inverse order of their creation* 
Where all are part of one general service, as for repairs from 
a single disaster, they are treated as contemporaneous and 
equal. ^ This order of precedence is liable to be varied by 
considerations of laches or comparative equities. When the 
liens are of the same rank the character of the lien or the time 
when it accrued may determine its priority.* The principle is 
this, — that the service which more recently assists the ship 
in carrying out its proper purposes as a ship is the service 
whose lien is to be favored. It is a favorite maxim of Admi- 
ralty that ships are intended to plough the sea and not to rot 
by die wharves. And ^ the whdle object of giving • . . pri- 
ority,*' says Mr. Justice Johnson, in The St. Jago de Ouha^^ 
^is to furnish wings and legs to" the vessel, to enable it ^to 
get back for the benefit of all concerned.*' ^The last lien 
will supersede the preceding,** for ^the vessel must get 
on; this is the consideration which controls every other.** 

Usually, it may be said that the last service is the more 
immediately beneficial to all concerned, since the last lienor 
has been instrumental in saving to the previous lienors the 
ship which so directly secures their debts. 

Of two liens for necessary repairs or necessary supplies the 
junior lien will, therefore, first be satisfied when the vessel 
is sold and its proceeds are found insufficient to pay both. 
But there are other interesting questions of priority less 
clearly settled. What is the priority of liens which attach 
to a vessel by reason of its successive torts ? And what is 
the priority as between a contract lien and a tort lien, when 
the contract comes last; and what when the tort comes 

> Th« Olga, SI Federal Reporter, S29 ; The Oratitade, 4S Federal Reporter, 
299; Saylor v. Tajlor, 77 Federal Reporter, 476; The Virgo, 4« Federal 
Reporter, S94. v 

* The J. W. Tncker, 90 Federal Reporter^ 1S9; The DeSmet, 10 Fedeial 
Reporter, 48S, note. 

• The St. Jago de Cnba, 9 Wheatoo'a Reporti^ 411^ 



liens are proprietary interests, Mr. Jus 
"All the interests, existing at the tim 
the offending vessel, whether by way of 
or of maritime liens for repaire or supi 
vessel herself, and as such are bound I 
her wrongful acts. Any one who had 
supplies to the vessel before the collision 
The Bold Bueeleugh\ * so to speak, a 
the date of the collision, and the ship m 
at that date for the injury done, with 
ohiim/'** 

Whether this rule would be applied in 
lien as against an earlier tort lien, or in 
tract lien as against a previous tort lien, 
tions. But to both of these cases a simi 
would seem entirely applicable, and sue 
deed applied long before by a Disteict ( 
two successive collisions which gave rise 
this case was overruled by Mr. Justi 
maintained that as a tort tended not to p 
the vessel for all concerned, there were 
for postponing a prior tort lienor to a li 
on this question, therefore, cannot be cos 
this country. As to the case of a subsc 
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English case of The Aline^ and favor the previous tort lien 
instead of the subsequent contract lien. For, in the case of 
The Aline^ Dr. Lushington said: ^The suitor in damage^*' 
that is, the tort suitor, ^has no option, no caution to exer- 
cise; the creditor • • • has. • • • He has an alternative; 
the suitor in a cause of damage has none.**^ 

The Admiralty courts have adopted the veiy sensible rule 
that when money borrowed has been actually used for the 

^^^ purpose of relieving a vessel from a maritime 
lien, the lender is substituted to all rights of 
priority of the lienor whom he has satisfied.* 

There is one very important basis of priority of liens which 
is entirely irrespective of time. When an Admiralty court 
PnTmnnfl. ^ Called upou to Settle a mfuitime as against a 
non-maritime lien, the maritime lien is invariably 
preferred.* For instance, a lien for services to the ship is 
preferred to a mortgage on the ship. The reason here is 
that for the maritime lien the ship is primarily liableT-«nd,-f<»- 
the non-maritime, its owner; and it is but logical to compel 
the ship to pay its own debt before it is allowed to pay its 
owner's, — to pay the debt it owes, before satisfying the 
claim for which it is mere security. The fundamental prin- 
ciple is that a debt contracted for the purpose of preserving 
the ship for the benefit of all concerned shall be first paid, 
except, in England and the United States, as to collisions. 
It was for some time a question, decided differently in dif- 
ferent circuits, whether a maritime lien conferred by State 
statute was to be thus preferred to a non-maritime lien. It 
would seem that if a lien thus created is maritime, it should 
enjoy all the privileges incidental to the maritime <totia, one 
of which is priority over non-maritime liens. 

The doubts upon this subject were resolved by the Supreme 
Court in the J. E. RumhelU followed by The Glided The 

^ The Bold Baccleni^h, 7 Mooie» PriYj Coimca Cases, 867; Tlie Aliiie» 
1 Wniiam Robinson's New Admiraltj Reports, HI. 

s The Goiding SUr, 18 l^edenl Reporter, MS. 

• The J. E. Rambell, 148 United 8utes Reports, 19 ; The OUde, 167 United 
Ststes Reports^ 681-6S4. 



»x^v.^Av«xijg %Aj sxKxuiuitihy proceuure, id 
of the rule of priority laid down by th 
it; and to this effect the Court quot< 
Justice Matthews in The Ouiding SU 
This brings us to the friction which 
State and Federal courts on the quest 
by State statute. Under our Constitul 
been held that Admiralty jurisdiction 
defined by the Admiralty law of this 
when the framers of the Constitution 
this Admiralty law was deficient in on< 
lien to material men against a foreign 
purpose the States are regarded as fo 
This doctrine probably originated in a d 
Stoiy in The General Smitk} It may 1 
practice in the colonial Admiralty cour 
based on the theory that the credit of a 
pledged outside of his own State; and 
saries furnished in the State where tl 
governed by the local law. And since 
as against a domestic ship, — a ship, thi 
rial man's own State, — it followed 1 
furnishing supplies in Jersey City coulc 
a New York ship from just across the ri^ 
a ship belonging in Atlantic City, a hu 
Congress could not, or, at least, did i 
merce clause, create dumestSn liAna. 
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whether a State court could enforce them without infringing 
the exclusive jurisdiction conferred by the Constitution on 
the Federal courts. 

It was early held by the Supreme Court of the United 
States that such State statutes were unconstitutional.^ It 
was argued that the maritime jurisdiction conferred pursuant 
to the Constitution upon the District Courts by the Judi- 
ciary Act of 1789, was exclusive ; that the saving clause of 
that Act| saving to suitors their common-law remedies, saved 
none but existing common-law remedies; that if the States 
could create new remedies of a maritime nature, they could 
give their courts concurrent jurisdiction with the District 
Courts, and thus defeat the exclusive jurisdiction prescribed 
by the Constitution* It did not, apparentiy, at first occur 
to the Court that the State might create the right and leave 
its enforcement to the Federal courts, and this seems to 
have been first authoritatively suggested in the famous case 
of The LoUawana.^ Since then a long line of decisions, 
culminating in The Olide^ have upheld the constitutionality 
of these statutes. But many of the State courts not only 
held such laws constitutional, but further held that the liens 
thereby created could be enforced by the State courts; and 
it was not until the decision in 7^e Olide that this holding 
was finally denied. This case first arose in the courts o| 
Massachusetts, and, in spite of the BumbeU and Lottawana 
opinions, where the views of the Court on this point were not 
essential to the question immediately involved, tiie Massa- 
chusetts Court claimed concurrent jurisdiction. The case 
was finally carried up to the Supreme Court of the United 
States, and there the dicta of 2%^ Lottawana and The Rum^ 
bell were crystallized into law.* The Court said : — * 



^ A lien ... for repairs or supplies, whether created by the 
general maritime law of the United States, or by a local statute, 

1 The Moses Tsylor, 4 W8lkce*s Reports, 411 ; The Hiae o. Trevor, 4 Wil> 
lace's Reports, 5&5. 

* The Lottawmiuu SI Wenaee*t Reports, 55S. 

* The Glide, 167 United Sutee Repoitt, SOS. 



of the CJDited States is exclusive. . . . ' 
. . . under a local statute are equally 
within the Admiralty jurisdiction, ai 
equally exclasive." 

Of the efficacy of this condasion in 
can doubt. The Supreme Court has 
whether it could be sustained upon a 
the Constitution. Thus, in The L 
Bradley says:—* 

^The practice may be somewhat anomi 
from the origin of tiie goyernment, and, 
superinduced by the fact that prior to tl 
stitution liens of this sort created bj 
enforced by the State courts of Admiral 
were immediately succeeded by the I 
United States, and in several instances 
Court was transferred to the District C 
the infancy of Federal legislation on c< 
the latter courts to entertain jurisdictioi 
of cases in every respect as the State cc 
due regard to the new relations which tl 
towards the maritime law and Admiralt 

He concludes by sajring that, wheth( 
is based on the soundest principles, it 1 
settled to allow its validity to be questi< 
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whether State or national. But within these boundaries and 
limits the law itself is that which has always been received as 
maritime law in this countrji with such amendments and modi- 
fications as Congress may from time to time have adopted. ** 

And he adds: — 

^ It might be a much more serious question, whether a State 
law can have force to create a liability in a maritime case at all^ 
within the dominion of the Admiralty and maritime jurisdiction, 
where neither the general maritime law nor an Act of Congress 
has created such liability. On this subject we prefer not to 
express an opinion.** ^ 

In nearly all the maritime codes of modem times, the 
more important liens have ranked in the following order: 
Order of 0) Salvage, (2) seamen's wages, (8) liens for 

preftrenot. nccessary materialB or supplies, including bot- 
tomry bonds, liens for moneys raised by hypothecation of 
the ship for those purposes, (4) liens for damages to cargo, 
(5) liens for negligent damages to other vessels by collision, 
whenever the latter is recognized at all, although in most 
countries this lien has not been recognized at all, except in 
a few recent codes. In England, however, liens for damage 
to other vessels by collision are ranked above all other liens 
on the same voyage, except for salvage or seamen's wages ; 
and our Supreme Court, in 1898, as already stated, adopted 
the same rule.' This exceptional rule ignores the liistorica} 
foundation of liens in the general maritime law, which rests 
upon the benefit to the ship or voyage and the credit given 
the ship in obtaining them. 

There are two principal ways in which a lien may be post- 
poned or lost: (1) By the laches or fault of the lienor; 
(2) by sale under the decree of an Admiralty court. 

(1) The lienor is at fault by such a delay in enforcing his 
lien as operates to the disadvantage of odiers. Admiralty 

> Botler r. BotUm Stesmsbip Co^ ISO United Stales Beporte» 557, ftftS. 
• Tlie John G. Steveni, 170 United Ststee Repoiti, lia 
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las nothing like the common-lnw statute of Umitatioiis, where- 
ly a claim is said to outlaw nfter a prescribed and arbitmy 
lumber of years. In Admiralty, as in Eqm^, ■-' 
i claim becomes stale, not by tlie lapse of time, 
lut by neglect during a reasonable opportunity to enforce the 
daim. AVhat ia such neglect of opportunity? On the salt 
vatera, generally, a claim should be prciised when the vessel 
lext touches at the port where the lien arose. Unless a lien 
gainst an ocean vcHsel ia enforced before liens accrue od 
k subsequeni voyage, the later liens wilt generally have 
>riority.' On the canals and on the Great Lakes, where 
'oyages are frequent and short, the claim sboald be pressed 
>efore the next season.' In the harbor of New York a mate- 
ial man's lien on a tug ordinarily loses its priority if not 
luforced within forty days.* This is a striking illustration 
if the adaptation of American Admiral^ to American coa- 
litions. Stale claims are never enforced — when a ship haa 
aeanwhile changed ownership — against the innocent owner. 
Jut if there bos been no change of ownership, the lien msj 
;enerally be enforced subject to the foregoing rules, unleaa 
he laches of the lienor are such as to make the enforcement ' 
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purchaser, can impeach it.^ In no other way can a purchaser 
be sure of a clear title: in this way his title is good against 
all the world. 

Salvage is a reward for meritorious services in saving prop- 
erty in peril on navigable waters, which might otherwise be 
destroyed. It is allowed as an encouragement to 
endeavor to save vessels and cargoes in peril.' 
In order to obtain it the salvors must generally prove that 
their services were voluntary, necessary, and successfuL 

Where there is no agreement for compensation, as where 
the vessel is derelict, the risk enhances the merit of the ser- 
vices and the remuneration awarded. In any case, the re- 
ward may be forfeited by misconduct, as by embezzlement of 
property saved.* 

Exorbitant contracts for compensation will not be enforced 
where advantage has been taken of the apparent helplessness 
of the vessel and her master, nor where he acts corruptly or 
recklessly. In the subordinate Federal courts it has fre- 
quently been held that salvage contracts were so far within 
the discretion of the Court that they would be set aside where 
the compensation appeared to be unreasonable. In the latest 
decision of the Supreme Court, however, Mr. Justice Brown, 
reviewing the authorities, says: ^We do not say that to 
impugn a salvage contract such duress must be shown as 
would require a court of law to set aside an ordinary con- 
tract; but where no such circumstances exist as amount to 
a moral compulsion, the contract should not be held bad 
simply because the price agreed to be paid turned out to be 
much greater than the services were actually worth. The 
presumptions are in Yavor of the validity of the contract . • • 
although in passing upon the question of compulsion the fact 
that the contract was made at sea, or under circumstances 
demanding immediate action, is an important consideration. 

> The Garland, 16 Federal Re|>orter, S8S. 

* Sonderberg r. The Tow Boat Co.. S Wood'i Circuit Court Reporti^ 14S. 

* The Island Citj, 1 Blatchford's Circuit Court Beporti, ISl. 
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. . . While in England there has heen some alight 6QCta»- 
tion of opinion, hy the great weight of authority, and partic- 
ularly of the more recent cases, it is held that if the contract 
bos been fairly entered into, with eyes open to all tlie facts, 
and no fraud or compulsion existo, the mere fact that it is a 
hard bargain, or that the service was attended with greater 
or less difBculty than was anticipated, will not justify setting 
it aside." ' 

It may be suggested, however, that very rarely do the 
cases that arise come within these qualifying words: there is, 
generally, moral compulsion. 

The landlord and tenaut of the Admiralty are the owner 

and charterer, — his lease a charter-party, — its duration 

limited either by time or number of TOTaees: its 

,1 ^ I t_ Ch»rt«n. 

terms the payment of & gross sum, or so much per 

ton, or a share of the profits. The tenant or charterer may 

hire the vessel equipped and manned as one might rent a 

suite of rooms in a boarding-bouse, or be may himself man 

and equip the vessel as one occupies an apartment. In any 

case he may so far obtain control and possession of the vessel 



/ 



\ 



\ 



470 ADMIRALTY 

a contract not to pledge the credit of a vessel a maritime 
lien may arise where a State statute is complied with, irre- 
-t.tnt^ spective of any agreement therefor, and under the 
general maritime law, upon proof that it was the 
common understanding of both parties that such lien should 
attach.^ 

The master is the ^ Pooh Bah *' of the maritime venture. 
He may sell, pledge, or bond by bottomiy ' or respondentia,* 

or otherwise encumber ship, freight, or cargo. 

It is only essential to show necessity, and commu- 
nication with the owner, where that is practicable, and his 
assent, and that nothing better could be done for those con- 
cerned.^ A different hindsight will not defeat a foresight 
based on due diligence and good faith. On the other hand, 
no form of words will create a maritime lien against a vessel 
unless the debt to which they had respect was itself a subject 
of lien, 1. 1.^ maritime in its nature.* 

The pilot is the autocrat of the seas. As soon as he sights 
a vessel on the ocean and sets his signal, he has a right, 

under our pilotage laws, to demand acceptance of 
his services under penalty of payment of one half 
his fees. From the moment he steps on deck till the vessel 
is anchored or docked, his authority over the navigation of 
the ship is supreme. Except in cases of grave danger or 
necessity the master may not interfere except at the risk of 
losing his insurance.* In case of collision, the pilot, although 
thus compulsorily employed, is treated by American law as 
agent for the parties in interest so as to bind them for what- 

1 The Irii, 100 Federal Heporter, 104; The 8anitop;a, 100 Federal Reporter, 
480; The Roanoke, 101 Federal Reporter, 298 ; The Dredge Newport, 107 Fed- 
eral Reporter, 744. 

* An h jrpothecation of the lUpi 

* An hypothecation of the car||a 

* The Amdie, 6 Wallace*e Reporta, ill 

* The Emilj Bonder, 17 WaUace'a Report!, 66ft; The Woodland, 104 United 
Statee Reporta, 180. 

* The China, 7 WalUoe'i Reporta. 68, 67. 
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ever loss occure tiirougli his oegligeDce.' Oar tbeoiy ib thst \ 
the Bnfetj of vessels ia best promoted by proriding for the \ 
licensing of pilots after examination, and hy then treatiag j' 
them as the agents of all concerned.' The theory and prao- / 
tice in England are different. There the owoera are not / 
liable for the faults of the vcisfiol while in charge of a pilot/ 
taken thus in invitum.* 

The following are other interesting points concerning lia- 
bility which cannot be discussed at length. It is held that 
pilotage lawH and tisages are local port regulations which 
may be controlled by State statutes and which govern vessels 
entering or departing from the port.* This principle ha« 
been applied to foreign vessela.* By statute a master may 
employ a pilot, licensed by the law of either Statd, on waters 
bounding the two States, to any port situate on said waters.* 
By sailing through waters within the jurisdiction of a State 
a vessel does not submit itself to local jurisdiction, bat its 
rights and liabilities are governed by the laws of its country 
or by the geneml Admiralty law. ■ In suit^ in this country 
maritime torts committed on the high seas are generall yfw ^ 
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irresistible force, or some overwhelming power wLicb cannot 
be guarded against by the ordinary exertions of human skill 
and prudence." ^ In the absence of statutory provisions the 
vessel owner is liable for damages resulting from such perils 
provided his vessel is not seaworthy; that is, not fit to 
encounter the ordinary perils of the projected undertaking. 
After many years of litigation in this country and in Eng- 
land, it has been decided in England that where a cargo was 
injured by sea water which entered through a lead pipe in 
which a hole had been gnawed by rats, the damage was 
caused by a peril of the sea, and in this country that such 
cause was not a peril of the sea; because in the former case 
the owners were not at fault, while in the latter case they 
were.' In cases of damage by rats evidence that the ship- 
owner had provided an adequate number of active and vigi- , 
lant cats may be sufficient to relieve him from liability for 
damage from vermin.* 

In case of accident it is a common practice for the master 
to file a ^marine protest" at the first opportunity, stating 
^^ . under oath the facts as claimed by him. Tins 

may be used as evidence against him, but not in 
his favor. Whenever a question arises as to the propriety of 
repairs, in case of collision, or of such extraordinaiy repairs 
as would justify a sale by the master, it is his duty to 
^obtain the advice of that body of men, who by the usage of 
trade have been immemorially resorted to on such occasions.'* 
The proceeding by which tJiis is accomplished is called a 
^marine survey." 

The law is not entirely settled as to the rights of foreigners ^ 
in our Admiralty courts. Except in some cases of dispute as 
ForaiffBMa. *^ possession between foreign owners, our courts 

incline, as a matter of comity in their discretion, 
to enforce the general maritime law in the case of foreign 

V 

^ Mr. Justice Storj in The Heetide, S Sanrner*! Ciitait Court Reports, M7. 
t Fkndorf v. Hamilton* IS Appeal Cases. 518 ; The Italia, 69 Federal Reporter, 
619 ; The Euripides, 71 Federal Reporter, 7Sa 
^ The Timor, 67 Federal Reporter, S56. 



We come now to the part which 1 
lation has had in the development 
law. Originally it was doubted whe 
tion could assist at all; because whi 
stitution conferred this jurisdiction 
it conferred no exactly corresponding 
ture. Chief Justice Taney emphati 
gress had any such power, under 
which seems to come the nearest to cc 
with maritime jurisdiction. The Co 
fined the Admiralty jurisdiction in ox 
interstate commerce in another. 1 
generically different; and if the ooi 
Congress to extend the jurisdiction ol 
it equally enabled it to do so on lai 
absurdity.* But, while expressly end 
far as it denies to Congress the power 
of Admiralty jurisdiction, it is intii 
opinion of the Supreme Court in a lat 
could make laws for the regulation c 
^It cannot be supposed,*' said Mr. Jui 
for the Court, ** that the f ramers of th 
plated that the law should remain for 
Congress has undoubtedlv Anfhorifv 



\ 



\ 



474 ADMIRALTY. 

power, if no other, to introdace such changes as are likely to 
be needed." And, as instances, the Court mentions registry 
of vessels, rights, and duties of seamen, and limitations of 
responsibilities of shipowners for the negligence and miscon- 
duct of their captains and crews. Wherever Congress can 
make laws, the Federal courts can entertain jurisdiction ; if, 
therefore. Congress can make laws in the regulation of 
marine commerce, the Federal courts will thus be called 
to pass upon marine rights and remedies not originaUy con- 
sidered within the Admiralty jurisdiction. In this sensOt 
therefore, legislation may be said to have extended the 
Admiralty jurisdiction. The Constitution is not without 
other clauses conferring jurisdiction in maritime matters, 
such, for example, as that which authmizes Congress to define 
kud punish felonies at sea and offences against the law of 
nations.^ 

Two Acts of Congress, called the Limited Liability Act 
and the Harter J^ct^ have materially modified maritime lia- 
ijmit«d bilities. The rule of die common law, of the 

lUbiiitT. Q^vil law, and of the general law maritime, meas- 

ured the liability of owners by the full extent of the injury 
sustained through negligence.' The maritime law of modem 
Europe, however, has provided for the limitation of the 
responsibility of the owners to the value of the vessel and 
freight. Grotius observes that the reason for this rule was 
that men would be deterred from investing in ships if they 
were subject to the fears of an indefinite liability for the^ 
acts of the master.* 

In 1851 Congress passed an Act thus limiting the liability 
of shipowners. It was designed to promote the building of 
ships and to encourage navigation,^ and was merely declara- 
toiy of the old maritime rule as above stated, which had 

t Ardde 1, tee. S, d. la 

* The Main r. WillUuDfl, 152 United Statet Reports, ISt. 

< Norwich Co. v. Wright, IS WaUace'e Reports, 116 ; The Reheeci, 1 Waie*t 
District Conrt Reports, 187 ; 80 Federal Cases, No. 11619. 

* Moore v. Transportation C4>.f 84 Howard's Reports* L 



ings are equitable in character, tl 
jurisdiction of the Admiralty. Ur 
shipowner not personally in fault 
obtain a limitation to the value of 
and the freight then pending by i 
interest therein for the benefit of c 
be appointed by a District Court, o 
appraised and giving a stipulation j 
and by taking further proceedings n 
court* The interest required to I 
include the owner's insurance upon 
where both parties are in fault and 
one half the difference between their 
party, provided he is entitled to the 
may have the benefit thereof as tc 
against him.* 

In such a case the Admiralty Court 
the proceedings to limit liability mi 
against proceedings in any other coui 
all the questions presented by claims 
pose of the proceeds of the sale after 
Act extends to foreigners and foreigi 
foreign law may differ from ours oi 
principle of limited liability has not 
maritime industries of this country; i 
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9 

of American maritime commerce. The intention of Congresi 
was to relieve shipowners from the consequences of the acts 
of their agents or servants or of third persons beyond the 
value of ship and freight money, but not to curtail their 
responsibility for their own wilful or negligent acts. The 
limitation in the statute upon this right to limit liability is 
that the loss or damage shall have occurred without the 
^ privity or knowledge ** of the owner. This has been inter- 
preted to mean that while an owner cannot obtain a limitation 
of liability for loss caused by a defect in the original construc- 
tion of the ship which rendered her. unsea worthy,^ if he knew 
of the defect, or if such knowledge could reasonably be im* 
puted to him, yet the word ^privity "' being at least as broad 
as the word ^knowledge," if an owner makes reasonable pro- 
vision for the proper fitting of the vessel by a suitable ag^t, 
he may have the benefit of the statute even though the agent 
may have been negligent in some particular which caused the 
loss.* 

Thus the shipowner is protected where he has employed a 
competent expert to make the necessary examination of a 
vessel just prior to a voyage, and such expert has failed to 
exercise sufficient care to discover defects which should have 
been found. * 

The Act also applies to cases of personal injury and 
death.^ 

It practically places part owners in a vessel in the same sit* 
nation as holders 61 full-paid stock in a corporation. The 
only serious criticisms upon its operation are those sug- 
gested in the forcible dissenting opinion by Mr. Justice 
Matthews in The Oreat WeMtern.^ There were before the 

1 Th« North Star, 106 United States Reporta, 17, 19. 

< Qainlan v. Pagh, 66 Federal Reporter, 111. 

< The RepaUic, 61 Federal Reporter, IIS; The Annie Faxoo, 75 Federal 
Reporter, Slf-8t6. ^ 

* Craig 9. Continental Ina. Co^ 141 United Statea Reporti, 6SS ; The Albert 
Domoit, 177'United States Reporta, tia 

* The Great Western, US United States Reports, 526; The Citjr of Norwich, 
118 United States Report8,^46S. 
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designed to modify and fix the relations between yessel and 
cargo, so as to put our commercial law on a par with that of 
Europe, and to permit the shipowner to provide for certain 
reasonable exemptions from liability which had been forbid- 
den under those decisions.^ While it supersedes prior in- 
consistent provisions, it does not modify or repeal the Limited 
Liabilitjf Act already noticed.* 

^Plainly the main purposes of thef Act were to relieve the 
shipowner from liability for latent defects, not discoverable by 
the utmost care and diligence, and, in event that he has exer- 
cised due diligence to make his vessel seaworthy, to exempt him 
and the ship from responsibility for damage or loss resulting 
from faults or errors in navigation or in the management of the 
vesseL" • • 

The Supreme Court of the United States is not unanimous 
in its views as to the construction of this Act. Thus, the 
majorify have held that in every contract for the carriage of 
goods by sea, unless otherwise expressly stipulated, there is a 
warranty of the owner that the ship is seaworthy at the be- 
ginning of the voyage ; that the Act does not exonerate him 
from liability for injury caused by latent defects, no matter 
how great his diligence. Mr. Justice Brown, in the dissent- 
ing opinion in The Carib Prince^ says: — 



^I think that recent cases in this Court have imposed a most 
severe and impracticable measure of liability, — one which 
operates with great hardship upon the prudent and careful 
owner, and one which is calculated to invite further legislation 
in the direction of the Barter Act" ^ 

A brief memorandum of some decisions on the HarUr Act 
may be of interest. 

1 R. R. r. Lockwood, 17 Wanace'i Reports, S57. 

* Calderon v. Atlaa Steamahip Co, 64 Federal Reporter, S76 ; 69 ib. 674 ; 170 
United States Reports, S7t. 

• The Irrawaddy, 171 United States Reports, 192-194 ; In n Meyer, 74 Fed- 
eral Reporter, 8SS. 

« The Carib Prince, 170 United States Reports^ 664, 666. 
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in rem and allow the State courts to proceed directly against 
the ship.^ Whether this clause is merely declaratory; how 
far, if at all. Congress or a State legislature can enlarge or 
diminish Admiralty jurisdiction, are questions which have 
been much discussed.' The whole subject is historically and 
exhaustively treated in the case of The Glide^ already consid- 
ered.* There a Massachusetts corporation sought to enforce 
the lien in the State Court, which a Massachusetts statute pro- 
vided for upon a domestic vessel for materials furnished 
in her home port The State Court entertained jurisdiction 
and ordered a sale of the boat, and this was a£Srmed by the 
Supreme Court of Massachusetts. The Supreme Court of 
the United States reversed this decision, and held that while 
the lien was valid it was only enforcible against the vessel 
in an Admiralty court 

It is a singular illustration of the conservatism of the 
Admiralty and of the hesitation of its courts to assert their 
full powers under the Constitution, that the right 
of the State courts to exercise jurisdiction under 
State statutes providing for the enforcement of liens for 
maritime torts or contracts by proceedings in rem in the State 
courts was not raised in the Supreme Court of the United 
States until 1866,^ and was not finally settled until 1896. 

Admiralty also adopts and enforces State laws allowing 
damages for death caused by ships, although no such remedy 
existed at common law or under the maritime law at the 
adoption of the Constitution, but does not give such damages 
in the absence of such statute. In 1886, the Supreme Court 
ended the conflict on this point, criticising those District 
Courts which had granted such damages on the vague ground 
of natural justice, and declaring that as ** the maritime law, 

1 Hine v. T^ror, 4 WaUaoe*i Repoits, 5S0, 571. 

s Town of Pelham v. Woolaey, 3 Federal Reporter, 46S ; The Eagle, 8 Wal- 
lace'e Reporte, 15 ; The Lotuwana^Sl Wallace'e Reports, 576 ; ExparU BofWi 
109 United States Reports, 6St. 

• 167 United States Reports, 606. 

« The Moses Taylor, 4 Wallace's Reports, 411 ; The Hine v. Twror, 4 Wal- 
lace's Reports, 556. 
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! Mcepted and received by maritimo nfttions gen«raUj, teavei 
le matter untouched," the Court waa not at liberty to touch 
.> Aa to the caforcemont of a claim for damages pro- 
ided for by St.it« statutes, a question which was left open 
1 Tht Harriihurg, th« Supremo Court, in 1891, laid down 
le rule that when the State statute gave a remedy t» ptr- 
inant. Admiralty could enforce it in pertonam; but if it 
ave none in rem, that is, no lien, Admiralty could enforce it 
I personam, but not in rtm.* It will be observed that the 
itter half of this rule is negative, but it haa been interpreted 
1 its aiBrmative suggestion by two Cirooit Courts of 
.ppeals.3 Conclusions nearly similar have been reached in 
.ngland, likewise under ft statute. 
It seems strange that Admiralty courts should adopt sod 
iforce State laws which confer rights unknown to Admiralty 
id which Admiralty alone is powerless to create, and at the 
ime time deny to State courts the right to enforce those same 
.w8 which the Stat« legislatures alone have promulgated, 
et this is what has been done. The logic of the St«ta 
eatb-lien is probably the same with the logic of the Stat« 
laterial-Iien. Both are created by State legislation and en- 
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Supreme Court, referring to ihe above decision, said that 
** doubts as to the jurisdiction haye occasionally been ex- 
pressed by other judges, but we are or the opinion that the 
conclusion of Justice Stoiy was correct.** 

Closely connected with marine insurance is the doctrine of 
general average. Under this doctrine the voluntary sacri- 

Ges«rai ^^® ^' ^ P^^ ^^ maritime property in peril, whereby 

ATcrai^. iiiQ remainder is saved, entitles the owner to con- 

tribution out of the property saved, so that the loss shall fall 
alike on all property in peril. There has been, however, 
little or no change in the ancient law on this subject. The 
test question as to what constitutes a voluntary sacrifice is 
exhaustively discussed in the majority and dissenting 
opinions of the Supreme Court in the case of Balli v. l^oap. ^ 
It has been already shown in what sense State laws cannot 
restrict or enlarge tiie scope of Admiralty jurisdiction, and 
that as to rights cognizable in Admiralty even 
the decisions of the State courts of last resort do 
not relieve the Admiralty Court from the duty of exercising 
its own judgment.' But in cases of damage from maritime 
torts arising from negligence there is a great diversity of 
opinion as to the extent of the power of Admiralty courts to 
enforce its rules of liability where no such liability existed at 
common law. This conflict of opinion is strikingly illus- 
Municipal trated in the opinions of the Supreme Court of 
oorpormtiont. ^^ United States in Workman v. Mayor, decided 
in 1900.* There a steam fire-boat owned by the City of 
New York, in attempting to aid in extinguishing a fire, neg- 
ligently collided with libellant's barkentine. The District 
Court held that the city was liable; the Circuit Court of 
Appeals reversed this decision. The question presented was 
whether a municipal corporation is liable in Admiralty for a 
tort committed by its agent in negligently performing its 

^ Ralli V. Troop, 157 United Statei Raporta, 8SS. 

s The J. E. Rnmbell, $upra ; The Lottawana, su/tra ; Greenwood v. Weitpoft^ 
60 Federal Reporter, 577 ; Kdgerton v. Major, 27 Federal Repoftor, 380. 
• 179 United States R«^orti^ ftSl. 
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tained against the City of New York; not by the local laws 
of New York, because that law, as declared by the Court of 
Appeals of the State, is against the maintenance of such a 
suit; not by the maritime law, because according to the 
municipal law prevailing throughout this country, as declared 
by the highest court of every State in which the question has 
arisen, cities are not liable to such* suits, and no audiorita- 
tive precedent or satisfactory reason has been produced for 
applying a different rule in a court of Admiralty.** 

This case contains an exhaustive discussion of the character 
and jurisdiotion of Admirally law. 



Sfisnret. 



Our Admiralty courts have jurisdiction of seizures made on 
navigable waters for breach of revenue laws, and of proceed- 
ings in prize cases brought into a port of the 
United States.^ In the later cases the Admiralty 
courts recognize and administer international law as distin- 
guished from the positive law thus tai considered. It ^ con- 
sists in certain rules of conduct which modem civilized States 
regard as being binding upon them in their relations with one 
another with a force comparable in nature and degree to that 
binding the conscientious person to obey the laws of his 
country.*'* 
In time of war this jurisdiction assumes great importance. 
Questions of prize are always adjudicated in 
courts of the captor's country; though if the 
I capture violated the neutrality of any country, that country 
\ may, upon occasion, judicially inquire into the matter. 

Prizes may be captured, under proper circumstances, from 
the enemy, from a neutral, or from the captor's own country- 
men. Enemy's commerce, contrary to the rule on land, 
which exempts private property of non-combatants, is, gener- 

rally speaking, liable to capture. The political $tnttLi of the 
owner and not his personal sympathy is the test of owner- 

> The Sar»h, 8 Wheaton't Reports, 396. The SftDtissima Trinidftd, 7 Whetton't 
Reporto, 283 ; The Betsey, 3 Dallas* Reports, lOS. 
* HaU on iMemaH^mal Lam (4th ed.), L 
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bis commercial domicil ifi neutral; 
thus protect himself, his relation be 
itatut. 

The law of prize has been develo] 
legislation by means of treaties, co 
declarationa, and by meant of jndii 
cial development may be illustrated 
tinuoua voyf^es " during the Civil ^ 
as to blockade and exemptions fruB 
ture during the late Spanish War. 

The doctrine of "continuooa tc 
^netttrals and countrymen. In genen 
as follows: When Uie ultimata di 
ship or cargo is such as to infringi 
offending ship cannot escape by sto] 
neutnl port. 
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hundred years ago, when, in the wai 
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from the French West Indies to Fiaz 
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cases it was held that if ^ere was 
export to Fiance which was praotica 
was one continuons voyage. 

The doctrine as developed by the ' 
A ship intending to run a blockade in 
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porti ^ unless there be an honest intention to bring them into 
the common stock of the country/* where they are tran8>> 
shipped.^ And the dishonest intent need not haye existed at 
the beginning of the voyage. Paying duties at the neutral porti 
is no defence.' The contraband cargo may be condemned 
and the ship released, when the latter is innocent of illegal 
intent.* The doctrine is applicable to a vessel captured on 
its way home after deviating in its course to touch at and 
trade with an enemy's porL^ 

It is in accordance with these earlier decisions that the 
United States applied the continuous voyage doctrine in the 
Spanish War. In The Pedro * the Supreme Court reviewed 
the prior decisions on this question. The President's procla- 
mation of April 26, 1898, inter alia^ provided that ^any 
Spanish merchant vessel which, prior to April 21, 1898, 
shall have sailed from any foreign port bound for any port or 
place in the United States, shall be permitted to enter such 
port or place and to discharge her cargo, and afterwards 
forthwith to depart without molestation.*' The Pedro was a 
Spanish steamer. She sailed from the harbor of Havana 
April 22, the day after the war began, with a cargo destined 
for an enemy's port. She was, however, under contract to 
proceed ultimately to a port of the United States, there to 
load for Europe. 

The Supreme Court held that the Pedro was not within the 
exemption of the proclamation and that the doctrine of con- 
tinuous voyages Had no application. England, France, and 
Italy have approved the rule. In the Transvaal War, Eng- 
land attempted an unwarranted extension of the doctrine by 
capturing German and American ships carrying provisions to' 
Portuguese colony ports in Delagoa Bay, on the ground that 
they were intended for the Transvaal. It seems plain that 

1 The B^rroiida^ 3 Wan*^'i Reports, 614. 

* The Bermuda^ 3 Wallaoe'e Reporti^ 564. 

* The Springbok, 5 W«nace'e Reporte, 1. 

« The Ship Octoria, 8 Cranch't Report* (United Stetee), 451. 

* The Pedro, 175 United States Report^ 854. 
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So in The Buena Ventura^^ the Sapreme Court held that a 
Spanish merchant vessel engaged in an innocent commercial 
enterprise, and on her way from a port of the United States 
to a foreign port at the outbreak of the war, was exempt 
from seizure and entitled to continue her voyage under the 
Presidents proclamation, although captured before its issu- 
ance, because upon a liberal interpretation of said proclama- 
tion it must have been intended to apply generally to vessels 
which loaded and departed from our ports prior to April 21« 
1898, the limit of time in which they were allowed to load 
and depart 

On the other hand, in the case of The Panama^^ a Spanish 
mail steamer carrying arms under contract with the Spanish 
government providing for her use by it in time of war, the 
Supreme Court held that vessels carrying the mails were not 
exempt from capture, and that The Panama was ^ enemy 
property, bound for an enemy port, carrying an armament 
susceptible of use for hostile purposes, and herself liable, 
upon arrival in that port, to be appropriated by the enemy to 
such purposes/' and not within the *^ Spanish merchant 
vessels only *' exemption of the proclamation. 

The advantages of judicial legislation in this branch of the 
law, the effect of judicial decision in crystallizing the usages 
of nations, the construction of executive proclamations in the 
light of the prior decisions and present exigencies are ques- 
tions of vital present interest. They belong, however, to the 
domain of International rather than Admiralty Law. 

As stated in the beginning, the practice of Admirally is 
pervaded by a more liberal spirit than that which is found in 
^^^ courts of common law. It will not turn a party 
out of court for mere mistakes in form ; it may 
delay a case for months after the hearing has been begun in 
order to secure the testimony of an absent witness ; it may 
entertain evidence not admissible under the artificial rules of 

1 The Boena Ventura, 175 United States Reports, 3S4. 
• The Ftaama, 176 United States Beports» S3S. 
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common lav ; it may order a aurrej. Admiralty coorts maj 
exercise equitable as well aa legal jumdictiou and may often 
give equitable as well aa legal relief- Many equitable sub- 
jects, however, do not come witliin its purview. It does not 
decree si)ecific performance of contracts, nor enforce mortg^es 
or trusts, nor entertain actions of account Ita junadictiao 
and dccreea are appropriate to the subject-matter; it dis- 
penses justice, rather than technical equity, unhampered by 
a jury. >. 

It may be asked what faults are to be found in the Adml- \ 
rally law. The limitation of the right of appeal permita \ 
long-continued conflict on points of law between \ 

the courts in different circuits, and the doctrine i 

that Congress cannot affect the extent of Admiralty jurisdio- I 
tion is an evil which has only been remedied in part. There / 
are also criticisms in some quarters of the practical operation / 
of the Admiralty courts, of the coat involved, and of some of / 
the alleged inconsistencies of the law, and suggestions bav»^ 
been made as to universal legislation concerning salvage, 
shipowners' liability, and some other subjecta. 

It mavsafelv be asserted that in ^cnciul the administration ^^ 
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nelles, ^inflicted three hundred lashes on the rebellious sea 
and cast chains of iron across it.** 

But at last eyen the power of kings and law courts were as 
ineffectual to hinder the progress of the majesty and strength 
of the AdnuralQr as was Dame Partington when, with her 
mop and pattens, she sought to stay the advance of the 
Atlantic Ocean in the great storm of Sidmouth.^ 

In England, a course of legislation has removed the bar* 
riers interposed by the common-law courts and has built up a 
new system of Admiralty law adapted to the exigencies of 
modem maritime commercial undertakings. 

In the United States, the genius of Stoiy, of Bradley, of 
Brown, and other great jurists, has served not so much to 
create a system as to discover and reason out the Admiralty 
law as shown by immemorial usage, by the principles of the 
civil law, and by the provisions of maritime nations for secur- 
ing substantial justice. 

The Admiralty is an inspiration borne like the clouds upon 
the breezes of the ages from Oleron aud Rhodes; a goddess 
rising from the sea, trained to its smiling moods, its stormy 
passions, its rocks aud currents. As the Greeks reasoned 
that the perfect statue was already in the block of marble, 
and it only required the skill of the sculptor to bring it out, 
so the judicial interpretation and construction of ancient cus- 
• toms has disclosed the perfect system of to-day until, like the 
Galatea of Pygmalion, the Admiralty lawyers have learned 
to love the creation which the Admiralty courts have discov- 
ered, aud into which they have breathed the new breath of 
the life of the Nineteenth CSentury. 

1 lAfi and TTflicf o/Syduef Smith, p. SM. 



I • 



.A.V1AX 

INTERNATION- 



BT THEODORE SAU8BDRT ^ 

IlTTB&KATiONAi. Law, defined i 
which govern Uie reUtioiu of sot 
upon leasoQ and osage, and depi 
such evidences of reoaonaUenesa, i 
as the clashing desires aud uecessiti 
to light. It can neither grow nor, 
aD iodependent existence, except i 
upon to satisfy a certain want, of i 
There must be States in relation wi 
this want. Bat until the independei 
ican Republic was established, there 
in the proper sense of the term npoi 
were colonies with powers of legisla 
tuts of the attributes of external sot< 
to make this dear in order to exp 
topic of the present chapter diffei 
treated of in this volume. The law 
tracts, of evidence or pleading, maj 
out the colonial era to American agt 
Intemataonal Law .could nnt. >» <>* 



■ ..^.— ■^^t-^-...fc^.^f — ^ - ■ -^J^„i.»— ^.^.^A-l^-^-^^J — -.-^--.^ ^.. ■,^„-^-^..^_^,.-w.--,^*-.^afc. — .^ ^-^■. .-.^l-^J..,.,.,... 



492 INTERNATIONAL LAW 

and negotiation of treaties, the rights of embassy. There 
was practical diplomacy in the dealings of colonial agents 
with their home goyemment, as well as in their negotiations 
with the French authorities to the North and with one 
another. In this way Benjamin Franklin, for instance, got 
his training. That such practical acquaintance in the col- 
onies with certam features of International Law had effect 
upon that law*s growth is not to be belieyed; but that it 
payed the way for the subsequent deyelopment of the law is 
entirely possible. ' 

A few references to such application of International Law 
here may therefore be of yalue. And yet how irregular and 
anomalous this application was I 

A Goyemor of Massachusetts, Dudley, conferred with 
various sachems of Maine tribes, in 1708, and the result is 
called The Treaty of Casoo. 

Agents were sent by Massachusetts to Quebec in 1705 to 
arrange an exchange of prisoners and prop6se~a^^6aty of 
neutrality. This proposition was acceptable to Vaudreuil if 
New York and the other English provinces could be included 
in it, and if, also, the English could be debarred from fishing 
in the Gulf of St. Lawrence. But the latter condition was 
beyond the powers of the Commissionen. 

In 1709, when arranging for joint action of the provinces 
against the French, the Massachusetts authorities laid an 
embargo on shipping. 

Another Massachusetts Governor, in 1725, made a treaty * 
of peace, called Dummer's Treaty, with various Indian 
tribes.^ 

Several Governors-General of Nova Scotia made or re- 
newed treaties of peace with Indians, which were said td 
have been ratified by the Chie& on the one hand, liy the 
Council on the other. 

Sir William Johnson, in J768, negotiated a treaty with the 
Six Nations for settling the boundary between them and 

1 Mai$aehuHtt$ Hiitorieal ColUetiwu, XXXV. 364 ; NewHampikin Hutorkd 
ColUeiiim, L 124, 129, 131 ; Fenhallaw't Indum Wan^ p. lit. 
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' Whatever the colonies claimed ; however their acts seemed 
to savor of sovereignty; we may safely say that no one of 
them possessed it, and repeat our original statement that the 
only International Law which they came in contact with was 
that recognized and practised by tilieir sovereigns in Europe, 
for none could be originated here. 

What are the characteristics of this law in Europe as.it 
developed during the period under review? 

The first half of the eighteenth centuiy was not a time of 
special growth or importance in the history of International 
Th« eisfateenth Law. England, having won maritime suprem- 
«entunr. qqj^ ^^g naturally averse to any relaxation of the 

rules of naval warfare as they had come down from the 
Catuolato del Mare. Her tendency was just the opposite. 
Thus the addition of naval stores to the list of contraband, 
begim in the previous century, was retained. So, too, the 
**Kule of the War of 1756," for which, likewise, there was 
precedent, forbade the neutral merchantman to engage in a 
belligerent's colonial trade, under penalty of loss of the ship, 
on the ground that it was thus identified with the enemy's 
interest and stamped with his character as much as by a 
license to trade. This was harsher than her previous prac- 
tice, which had confiscated enemy's goods in a neutral ship, 
but not the ship itself. 

On the other hand, the attempt of Prussia to stand up 
for neutral priYJlege, excellent in iteelf^ was vitiated by 
the unsound reasons offered to justify her action. Prussia 
asserted the ^free ships make free goods " rule, basing it on 
the theory that a merchant-ship was territory, and interfer- 
ence with her on the high seas a violation of sovereignty, 
which in time of war was absurd. Unable to maintain this 
theory, Prussia's reprisal, the confiscation of so much of a 
government loan as was owned in England, was deplorable, 
the last instance of a bad practice. 

War on land was somewhat milder than in the previous 
century, in respect both to persons and property. Quarter 
was usually given; non-combatants were spared; their prop* 
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But there is still one important fact to be kept in mind 
in discussing the growth of International Law in the United 
„^ * States. Unlike other ^nds of law. it cannot 

Effect of 

natioiMi come into being from the action of a single State* 

It is the result of the consent of many States. 
We must not look, therefore, for anything more than influ- 
ences, tendencies, policies tending to introduce or expand a 
certain principle, which must finally depend for its adoption 
upon general assent. Such influences may be individual or 
national; they may be scientific only, or may spring from a 
permanent, well-considered policy of the State. Hence we 
cannot measure growth in International Law as one might 
the stature of a youth, or the girth of a tree, by a foot-rule. 
We must rather deduce the fact of its growth in any country 
from the national tendency of that country, and from the 
further fact of growth in a wider political society. This 
will be clearer if we take an example; for instance, the 
Monroe Doctrine, so often alluded to as Americans peculiar 
contribution to International Law. Strictly speaking, the 
Monroe Doctrine is not a rule of International Law, because 
it has not been accepted or reciprocally adopted by all 
nations. But as an illustration of the legitimate expansion 
of the fundamental right of self-defence, its history has been 
most instructive, and it has certainly influenced the growth of 
the law in that particular. 

The first topic to engage our attention, as indicative of the 
growth of International Law in the United States, is con- 
Oor earij ucctcd with its earlier treaties and the diplomacy 
tmUet. Qf ^hich they were the result. During the 

twenty-five years which succeeded the declaration of its 
Independence in 1776, the United States made thirteen 
treaties with ten different States, of which four were African. 
There were, besides, several minor commercial arrangements, 
but it is in these tliirteen treaties, and particularly in the 
nine with Christian powers, that the early policy of the 
country appears. It is true that their negotiators did not in 
all cases realize their ideals or even fulfil their instructions. 
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sions Lad been inserted in the 1778 treaty with France ; many 
of them appear in these treaties just referred to. Jeffer- 
son in his autobiography ^ tells us that during the 
iiuik«fi«t negotiations with Hartley ^our commissionerB 
^'^'^^ had proposed, on the suggestion of Dr. Frank- 

lin, to insert an article exempting from capture by the public 
or private armed ships of either belligerent when at war, all 
merchant vessels and their cargoes, employed merely in carry- 
ing on the commerce between nations." ^ We inserted this 
article in our form with a provision against the molestation 
of fishermen, husbandmen, citizens unarmed and following 
their occupations in unfortified places, for the humane treat- 
ment of prisoners of war, the abolition of contraband of war 
which exposes merchant vessels to such vexatious, ruinous 
detentions and abuses, and for the principle of free bottoms, 
free goods." 

As Jefferson states, it was Dr. Franklin who was respon- 
sible for these ideas. In a letter to Vaughan, 14 March, 
1785, he wrote about privateering, **it is high time for the 
sake of humanity that a stop were put to this enormity."* 
And five years before, when acting as Judge of Admiralty, 
sitting in France, he had charged an agent for the American 
cruisers to order that no more English goods on Dutch ves- 
sels be seized unless contraband. ^ All the neutral States of 
Europe seem at present disposed to change what had before 
been deemed the law of nations; to wit, that an enemy *s 
property can be taken wherever found, and to establish a 
rule that free ships shall make free goods. This rule is 
itself so reasonable and of a nature so beneficial to mankind, 
that I cannot but wish it may become general.*** 

That the principle advocated was in violation of the pre- 
vailing law he thus admits. It had been the rule and prac- 
tice of England since the earliest times, derived directly 
from the Chmolato del Mare^ that the nationality of prop- 

1 Jeffeiioii*t WorU^ bj H. A. WMhSagUMif L p. St. 

* FrmnUln'f UiUn^ IX. p^ SOi 

* FnmkUn't iCtflM^ Vn. p. St. 
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nentrars privilege in the matter of innocent trade, tends to 
hold him more rigidly accountable in that traffic which is 
forbidden* 

There are two sides to neutralityi — neutral rights and 
neutral duties. The maintenance of neutral rights and ex- 
pansion of neutral privilege by the United States, 
as described above, forms one contribution to the 
existing law of nations ; the performance of its neutral duties 
during the great struggle between France and the rest of 
Europe forms another. How well this duty was performed 
the English statesmen during our Civil War had occasion to 
testify, when studying the precedents which should guide 
their own conduct. The situation was peculiarly awkward* 
France had claims upon the gratitude of the country* She 
desired and expected aid, and maritime assistance could have 
been effectively given* One of the political parties in the 
United States was in sympathy with her, even in spite of 
the excesses of the French Revolution* Neutrality was es- 
teemed cowardice, weakness, ingratitude. Tet repeatedly, 
with insufficient means but with perfect courage and straight- 
forwardness, both combatants alike were prevented from corn- 
promising the neutral attitude which Washington had chosen 
and initiated* 

His proclamation of neutrality of April 22, 1798, was the 
first step; the neutrality statute of 1794 was the second* 
The prockmation gave warning ""that whosoever of the citi- 
zens of the United States shall render himself liable to 
punishment or forfeiture under the law of nations by com- 
mitting, aiding, or abetting hostilities against any of the said 
powers, or by carrying to any of them those articles which 
are deemed contraband by the modem usage of nations, 
will not receive the protection of the United States against 
such punishment or forfeiture." ^ In the diplomatic corre- 
spondence which ensued,^ distinction is made between contra- 
band articles for export and illegal increase of armament or 
crew of a vessel intended to cruise against a friendly nation. 

^ Richardtoo'f Meiaagu, L pi. IM. 
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And Lawrence writes similarly,^ ^ These proceedings of 
the United States from 1793 to 1818 mark an era in the 
development of the rights and obligations of neutral powers. 
The grounds on which the action of the American govern- 
ment was based are to be found in the works of the great 
publicists of the eighteenth century; but never before had 
the principles laid down by these writers been so rigorously 
applied and so loyally acted upon/* 

In 1818, another statute added to the phrase ** foreign 
prince or State,'* the words ^colony, district, or people," to 
insure the inclusion of the waning South American Repub- 
lics in revolt from Spain. It also authorized the detention 
of vessels on suspicion and exacted bonds for lawful observ- 
ance, from the shipowners. In^these particulars it excelled 
the British Foreign Enlistment Act of 1819, which was based 
upon it. The British Act was tested during our Civil War 
and found wanting. A substitute was passed in 1870, more 
specific, more easily enforcible, more satisfactory, and which, 
in its definition of the foreign body, which it is forbidden to 
aid, is better worded than our own law. 

The three rules of the Treaty of Washington of 1871, by 
which Great Britain agreed that her liability in the Alabama 
claims should be judged, were in turn stricter and better 
than anything prior to them, or, rather, one should say that 
they would be better if their meaning were absolutely clear. 
Other powers were to be invited to subscribe to these rules, 
but such action has neither been asked for nor taken. 

The neutrality laws of the United States have since 1871 
been severely tested in the matter of preventing expeditions 
in aid of the two Cuban insurrections, but have been enforced 
with a fair degree of success. 

From this brief account of the definition and enforcement 
of neutrality by the United States, it will be apparent that 
the interest of the country has Iain on the side of a strict 

> Lawrence, International Law (3d ed.), p. 483. See Danm'f note, 215, p. ft36, 
of hit edition of Wbenton for a foil account of this period and the United States 
Neutrality 



f 



ana weakest years. The preced 
a standard for all nations since, 
the statutes of others. It is tin 
testimony of publicists, that in lai 
dntjr the United States have mate 
natiooa. 

There is another direction, liis 
touched upon, in which the infl 
aided the grovrtli of Intematit) 
commonly referred to "by the [dual 
of the seas." 

One manifestation of this is ■ 
Treaty of Peace with Great Brita: 
that the people of the United Sta 
unmolested the right to take fisb o 
Bank, and on all the other banks 
the Golph of St Lawrence,, and at 
where the inhalntants of both co 
heretofore to fish." This was nol 
recognition of rights. It was a i 
over the high seas (where these n 
lay), 1^ the country most inclined 1 
It was but the simplest form wli 
freedom of the seas could take. \ 
attacked in varied fashion. 

It is natural that a State shoaU 



i^iHllW^AriMittMMlMl 



^f^mmmmn^mitmtm 



ta,^ 



^taMMta 



■ta** 



ihil MM*! -Ill 



604 



INTERNATIONAL LAW 



the enforcement of which was ordered upon foreign as well 
as upon British ships. Here the theory of allegiance was 
admissible; the press law was a legal exercise of sovereign 
power. The illegal step in the practice was the enforcement 
of a municipal law outside of British, jurisdiction; that is, 
upon the vessels of another power upon the high seas. This 
was met by our government with remonstrance only, because 
of its weakness. The impressment practice became a crying 
evil, involving the exasperation and delay of many searches, 
occasional blunders as to nationality, and in at least one case. 
The Chesapeake, the humiliation and outrage of enforcement 
on board a United States man-of-war. On the other hand, 
it did not in itself hinder the commercial growth of the 
country appreciably; moreover, a specious, perhaps a reason- 
able excuse for it lay in the necessity of keeping the British 
navy fully manned during the Napoleonic struggle* . 

The claim to impress alleged British sailors on board 
American vessels was not confined to time of war; it was 
never formally surrendered; it lapsed from disuse, its ille- 
gality after a time being recognized. But it served to 
induce the United States government to take strong ground 
in^ favor of the freedom of the seas from any claim of juris- 
diction by another power, and against any right of search 
not necessary to make the rules of contraband and blockade 
effective. 

It was the recollection of this disagreeable episode in our 
relations with Great Britain, of her injustice and arrogance, 
that served to commit the United States to the attitude 
which is now to be mentioned. 

The anti-slave trade movement in its international aspect 
consisted in the negotiation of a number of tTeaties be- 
tween England and other powers which conceded 
a mutual right of search of suspected vessels. 
Practically this meant the right of search by British men-of- 
war, for no other nation cared to assume the burden of slave- 
trade suppression. So long as one or two States resisted 
joint action of this kind, the movement necessarily failed of 
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uecess, for the slave tiaders would sail under the flag of the 
on-signatoij. Hence the urrangL-meiit of a mutual right of 
^arch with the United States became essential to tlic move* 
leiit, and largely from the reasons ithove outlined, that con- 
;nt for long was refoaed. Failing this, British olllceri and 
Iritish courta tried several aubstitutes. One was tlie ruling 
mt the slave trade. beiJig forbidden by American as well 
i by English stitutes, was an international ofTenoe, unless 
ennitted by the laws of tlie alaver's own countiy.' This 
snstructioa involved the search of suspected American ships 
n the high seas in Ume of peace, and in case of seizure, 
leir trial by an English court. The flaw in this doctrine 
ly in the claim to enforce another State's laws upon its 
lips and subjects on the high seas. Though at first sanc- 
oned by Lord Stowell, it was later overruled by the same 
igh autliority." 
Another pUn to socuro the right of search (in other words, 
} limit the freedom of the seas) was the Uritish doctrine of 
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by the United States with Great Britain in 1864, since 
followed by the opening up of the great navigable rivers of 
the world, are in harmony with this same tendency. 

On the other hand, the American claim to a right to 
protect the Pribilof seals in the open sea without treaty 
agreement was a step in the opposite direction* 
'* It is fortunate that the Paris Bering Sea contro- 

versy award has checked this tendency, which is so incon- 
sistent with this country's previous policy and histoiy. So 
that now the freedom of the high seas from the exclusive 
jurisdiction of any one State, the principle which Grotius 
argued for, and Holland fought for, and the United States 
stood for, is complete. 

It is only by a broad construction that the Monroe Doc- 
trine can be cited as another example of the kind of growth 
The MoniM which International Law has experienced in the 
DoetriiM. United States, and yet that part of our history 
should by no means be omitted. The Monroe Doctrine is 
not a rule of International Law. It is not a law at all, but a 
policy. Its meaning has greatly changed since its origin in 
1828. Its present shape and significance vary considerably 
according to the medium through which they find expression. 
On the other hand, this ^Doctrine," whatever its meaning, 
is not only a cardinal principle of the national policy, it is 
also accepted as such by foreign powers and their conduct 
is shaped accordingly. At bottom, the Monroe Doctrine was 
originally a perfectly legitimate case of self-defence, and was 
so stated. In its recent application to the Venezuelan bound- 
ary, the same basis is claimed for it. But if one stops to 
consider that, the more powerful the United States grow, and 
the less they have to fear, the more extensively this doctrine 
has been applied, the basis of self-defence seems to shrivel 
up, and the Monroe Doctrine is seen to have changed into 
a diplomatic instrument for the gradual extinction of foreign 
sovereignty over this continent. The simon-pure article 
(whose origin it is not necessary to repeat, for every one 
knows it) was a blow aimed at the doctrine of intervention 
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nize both the legality of the German claiin and the hard- 
ship involved in its enforcementi the remedy attempted was 
to secure release in each individual case by diplomatic 
intercession. 

After the Civil War, the trouble became more serious, 
as our diplomatic correspondence abundantly shows. Many 
Germans had gained citizenship by service in the Northern 
army, but upon revisiting the Fatherland found themselves 
interfered with. Then they invoked the protection of the 
State Department. Various remedies were suggested. Thus 
a naturalization agreement was proposed by Prussia in 1866, 
which fully recognized naturalization of Prussian subjects in 
the United States after ten years of absence, and exempted 
those avoiding military service by emigration before the age 
of seventeen, from the fine and imprisonment which were 
previously meted out to them. Again, the same year, Bis- 
marck offered to recognize American naturalization after 
seven years' absence. But our government desired full rec- 
ognition of naturalization granted under its laws, and in 
1868 Mr. Bancroft urged this concession upon the North Ger- 
man Union, which after 1866 included and was dominated by 
Prussia. His efforts were successful. The Naturalization 
Treaty, signed February 22, 1868, provides as follows: — 

Art. I. ''GitizeDS of the North (German Confederation who 
become naturalized citizens of the United States of America, 
and shall have resided uninterruptedly within the United States 
five years, shall be held by the North (German Confederation to 
be American citizeos and shall be treated as such.'' And the 
agreement is reciprocal. ''The declaration of an intention to 
become a citizen of the one or the other country has not for 
either party the effect of naturalization. This article shall 
apply as well to those already naturalized in either country as 
to those hereafter naturalized." 

Art. II. "A naturalized citizen of the one party, on return 
to the territory of the other party, remains liable to trial and 
punishment for an action punishable by the laws of his original 
country and committed before his emigration; saving always the 
limitations established by the laws of his original country.^ 
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But V? Article IV. a return to the country of origin and 
^0 years of residence there may be held to work renondA- 
DD of nationality elsewhere acquire^^ 
Art. V. Treaty to last ten yeais, but termiuablo theie- 
ter at twelve months* ootice. 

As nn aid in construing this treat}-, the dohato <n'er it in 
le Diet is of value. BiHmarck said that uninttrrxtpud five 
sars' residence was to be taken "nicht in kSrperlichca 
isdern in juriatischem Sinne." Again, U was asked whether, 
B8 the liability of the naturalized citizen on his return to 
s original country extended only to breaches of the Uw 
fore emigration (Article II.), any bitttch of law committed 
/ emigration it«elf was excluded from the cliiss of punish- 
ale actions." Herr Konig, who signed the treaty, and Dr. 
^hleichen of the Diet's Committee, replied, "Yes." This 
eant that escape from mtlitaiy service followed by natural!- 
ition in the United States was not a punishable offence, 
nd this view was confirmed by Bismarck, who said that 
le treaty expressly provides that those whom we ai-e bound 
I acknowledge as United States citizens cannot be held to 
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has tended to establish five yean as the proper period of 
residence to entitle to naturalization; ^ it has secured respect 
for its naturalization laws by treaty with a number of States ; 
and it has overthrown the idea that allegiance is unalterable, 
— altogether a considerable achievement. 

The growth of International Law as affected by American 
influences has been shown principally in the relations of 
States in time of peace, or at least standing neutral in the 
wars of others. But the progress of events for some yean 
Uwtoi ^^^^^ ^^^^ forced this country into the r6le of a 

War. belligerent engaged both in land and in naval 

warfare. So that another and natural inquiry relates to 
American influence in shaping the laws of war on land and 
of capture on sea, under the stress of warlike necessity and 
civil strife. Here there is not very much to be said. In 
the chief operations of war by land and by sea, the North 
conformed to the accepted theories of the time, which were 
hanh. Waste of enemy's territory was employed as a war 
measure by Sheridan and by Sherman. The rules concern- 
ing contraband and blockade were rigidly enforced. The 
conduct of the Northern cruisen sometimes, as in The Trent 
case. The Tusearora at Southampton, and ITie Sumter at 
Bahia oventepped the legal limit. Mr. Seward in his char- 
acterization of the Confederate men-of-war as piratical, and 
in his condemnation of foreign recognition of Southern bellig- 
erency as well, was mistaken. Prisonen were treated with 
hanhness by the North, and particularly by the South. 

There are perhaps three particulan in which we may trace 
the influences of this war upon International Law: (1) The 
new application of the doctrine of ^continuous voyages;** 
(2) The adoption of an exact and enlightened code of rules to 
govern the armies of the United States in the field, drawn up 
by Dr. Lieber; (3) The authorized work of the Sanitaxy 
Commission^ which led the way for the modem system of 

1 The CoDttitation propofed for adoption in CiiIn^ 1901, prefcribing this tern^ 
b tlie latest example of the tendeocj. 
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xtra military aid for sick adiI wounded soldien under the 
led Cross. 

The history of the doctxinfl^f «ontinuoua voyages goes back 
D about 1806, when it was dcvuicd aud applied by the Eng- 
ish Admiralty Judge, Sir William Scolt, to check evasions o( 
be rule of the war of 1756. Tiiis forbade the nea- _ ^ . 
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ral to engage in time of war in a trade closed to toinDoous 
.im in time of peace.' When, therefore, at the 
•eginning of the last century, the French tried to maiot*in 
ounection with their colonies by opening such trade to neuttal 
esticls, this rule declared such ve&sela identified thereby with 
he French merchant marine and liable to capture. Then the 
American carriers, instead of making the direct voyage from 
French island or colony to France, which was forbidden, 
uhstituted for it a voyage from the said colony to an Amer- 
3an port, followed by a further voyage to a French port, 
heso not being forbidden. The chamcter of this roundabout 
DUte was concealed furtlier by landing the goods at die 
alfway port and l>aying duties on them. Then came the 
'ourt's discovery that these two voyages, in spite of the halt, 
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showing intention to break blockade could be seized as soon 
as they had left a foreign port, it was nataral to hide this in- 
tention by sailing for some neutral destination not much off 
their real course, in order to be safe up to that point • In 
practice, however, the goods were there usually trans-shipped 
and put through in a regular blockade runner. The pre- 
sumption of the Court that the ship, which is the vehicle of 
offence in blockade violation (the goods implicated merely 
following its fate), was engaged in one continuous voyage 
whose terminus lay beyond the blockade lines, thus was apt 
to break down. In The Springhok^^ for example, the ship 
was released on appeal, while the goods were condemned on 
what many thought insufficient proof of intent. For as in 
the English cases of the early part of the century, genuine 
sale and incorporation into the common stock of Nassau 
would deprive goods of such hostile character as would con- 
demn them before consummation of the offence; and what 
court could fairly judge, at the outset of the voyage, whether 
such sale would take place or not? But in the case of contra- 
band, where it was the goods rather than a ship which was 
primarily guilty, and where their adaptability to the Confed- 
erate service often made their character clear, the continuous 
voyage principle was fair enough, where intent as regards 
their eventual delivery clung to them through the trans- 
shipment and sale. 

The case of the British ship Steven Hart' is in point. She 
was captured in 1863, bound for Cardenas in Cuba, a neutral 
port, not very far from the Confederate coast. Her cargo 
consisted entirely of war material. In giving judgment, 
Mr. Justice Betts said that the test of the goods was whetner 
they were imported for sale and consumption in the neutral 
market or not If intended for the use of the enemy, the 
mere touching at a neutral port, for trans-shipment or for a 
fresh departure, could not exempt the contraband cargo from 
capture. Accordingly both vessel and cargo were condenmed. 

1 Blatchford'i Priza Cues, 434 ; 5 Wallaee's Report!, 1. 
* BUtdiford*! Prite CMei. 987. 
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This waa drawn up at the request of the United States 
government by Francis Lieber, in 1863. Although never 
Q^ti/ti^ adopted bv any other power, and thus in no sense 

Ord«r 100. incorporated into the Law of Nations, it has had 
very considerable influence upon the subsequent attempts at 
codification, by the Brussels Conference in 1874, by the Com- 
mittee of the Institute of International Law at Oxford in 1880, 
and by the Hague Conference in 1899. To comment upon its 
provisions seriatim^ would require far more space than the 
present chapter affords. And it is true that in many particu- 
lars the later codes have excelled it in explicitness and in 
humanity. But it was notable at the time of its adoption for 
its humanitarian tendencies as well as for its success in state- 
ment and definition of the prevailing rules of land warfare.^ 

The last of the Civil War topics to be referred to in this 
connection is the Sanitary Commission, not alone for its own 
TbeSanitaiT Sake, but as a precedent for civilian aid to the 
c»n.u.«.. ^o^ded in war. This great organiration ex- 
pended some seven million dollars, distributed vast quantities 
of supplies, equipped hospitals, hospital steamlioats and cars, 
gave relief on the battlefield, gave instruction in camp sani- 
tation, and in many other ways supplemented the medical 
corps of the army. The fled Cross movement began while 
the Sanitary Commission was still at work, but under inter- 
national authorization and neutralized by treaty, advantages 
which the American body lacked. The system of extra mili- 
tary aid under military control has thus become incorporated 
into the laws of war. 

Turn now to one more instance of American influence upon 
the growth of International Law, the increased use of special 
.-..t . arbitration &s a means of settling disputes between 

Arbitratioii. , »i»j« \ • 

nations. In this the government, the peace socie- 
ties, and national sentiment have united with powerful and 
unmistakable effect. The culmination of this policy was seen 

V 

1 Blantschli, writiog in 1868, taid that tbene " inftroctioni " were more 
detafled and more thoronghlj ciTilised than the rules of war which were in nie 
amongst European powers. Dom Afoderw FtfttsrrecAf, p. •• 
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considered and justified. It added nothing to international 
usage. The decision not to issae letters of marque, the 
leniency with which foreign ships seeking to pass the block- 
ade were treated, the favor shown to neutral trade by the 
President's proclamation, the refusal of the courts to condemn 
fishing smacks pljdng their trade innocently, — all these are so 
many proofs that the United States ended the last century as it 
ended the eighteenth, — a champion of neutral rights and of the 
freest trade consistent with the rights and necessities of war. 
As it emerges from political isolation into the distasteful 
atmosphere of European rivalries, doing the police duty of the 
world side by side with its neighbors east and west across 
the seas, there is reason to believe that this couptiy will play 
the same stiaightforward, manly, honest part as in the past, 
a little brusque and bungling now and then, but standing for 
fair play and fair trade, for neutral interests rather than bel- 
ligerent interests, for arbitration of international differences, 
for good-will to neighbor States. An international law which 
means all this is worth cultivating. Such growth from the 
seed which the fathers have sown is the harvest of a century. 

Before closing this chapter, a few words may be appropri- 
ately added to characterize the writings of the publicists 
during the period under discussion. 

When our government took its place among nations, its 
statesmen were guided by the treatises of Grotius, Barbeyrac,. 
Theiiteraiy Puffeudorf, Byukcrshoek, above all, Vattel.^ 
Sinm^jL Vattel was used, 1792-1795, by President StQes 
tioMiUw. at Tale for instruction. These were all conti- 
nental writers. The successors of Grotius cared more for 
reason than for precedent. The common law found them 
wanting in sympathy. But the Nineteenth Century has 
reveraed this, and in this readjustment American writers have 
played an honorable part Kent's chapters on International 
Law, forming a part of his general survey of American law, 
written in 1826, offer a happy blending of reason and prece- 
dent as the sources of its rules, a clear and impartial survey 

1 Madiffoo'i Icftetv. 
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The later writers must be dismissed with a few words. 
Halleck and Davis, both army o£9cers, have written credit- 
able works ; the latter a text-book for West Point, the former 
a treatise which lays stress on the rules relating to war. 
Many men have discussed subordinate and related topics, and 
Snow has prepared for the Navy Department a concise but 
clear and admirable text-book, than which nothing better 
could be put into an officer's hands. His collections of oases, 
treaties, diplomatic precedents, and so on are also useful. 

That the study of International Law should have been so 
extensively and well pursued as it has, in a countiy where, 
by reason of peace and by reason of isolation, it is less practi- 
cally useful than in many others, is a little curious. Per- 
haps the explanation lies in the lack of special training for 
public life in the United States, but the prevalence of such 
general training as will fit many a citizen for any position 
under government, or make of him a sound adviser in inter- 
national affairs. Chancellor Kent sounded this desirable 
note when he wrote at the end of his first lecture: — 

''A comprehensive and scientific knowledge of international 
law is highly necessary, not only to lawyers practising in our 
commercial ports, but to every gentleman who is animated by 
liberal views and a generous ambition to assume stations of high 
public trust. ... I think I cannot be mistaken in considering 
the elementary learning of the law of nations, as not only an 
essential part of the education of an American lawyer, but as 
proper to be academically taught. '^ ^ 

1 EaKLT iHlTRnOTIOIf Ilf iMTKRITATIOIf AL LaW IK AmRTOAlT CoLLBOBS. 

A few nntM which relate to enrlT inttroction in iDtemational Law in the 
United States are here presented. Thej hare been gathered from old college 
catalognee, law-school circnlam, scattered references, and particnlarly from in- 
formation contained in Professor James F. Colby's jeport on the ** Collegiate 
8tndj of Law/' made in 1896 to the American Bar Association. 

In William avd MXar Collbob, President Ljon O. Tjler states that the 
Law of Nations was tanght first bj the PmfeMor of Moral Philosophj in 1779, 
and continnonslj since, the text-hook being Vattel until 1861. This seems to 
have been at Jefferson's suggestion. In his antobiographr he relates that" being 
chosen one of the riiitors I effected a change in the organization. • • • We added 
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profetiioDal eonne. In tlie Academic Departmeot Pretideiit WooImj begaa 
lectoriog on the aabject in 1846, the flnt edition of hit trefttiae haying appeared 
in 1860. Immediatelj after his resignation of the Presidencj, he began In 1871 
the deliTerj of an annual coarse of lectures on International Law in the Law 
Department, since which time it has been coutiunonsij tanght there, and Is a 
subject of instmction among each of the Middle, Senior, and Graduate jeaia. 

RuTOBBS CoLLKOB. — The catalogue of 1840 contains no course of stndj, bol 
its President, Hasbronck, is entitled also Professor of Constitutional and Intei^ 
national Law, of Political Economy, of Rhetoric and of Belles-Lettres. 

UiriTBBSiTT OF PBHiiSTLTAiriA. — Between 1836 and 1840 the Department 
of Rhetoric and English Literature gave Kent on International Law to the 
Seniors of the Collegiate Department. In 1843-44 lectures upon International 
Law were substituted for the earlier treatment. 

In 1863-64 lectures npon International Law were giren to Seniors by the 
Professor of Moral Fhilosophj, while Pft>fe8sor Sharswood tanght the topic in 
the Law Department. This was the usage until 1867-68, when lectures oo 
International Law were given to Seniors under the head of " Required English." 
In 1868-€\Professor Hare replaced Professor Sharswood In teaching this sub- 
ject in the Department of Law. 

Williams Collbob. — The course of studj in the early Williams catalogues 
includes Vattd's Law ofNaticM^ from 1822 to 1835, for Seniors and quite eri- 
dently as a branch of moral philosophy. After 1836-^7 the topic seems to haTe 
been omitted. 
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U% S87, 318 ; of State, 28, 29, 287 ; 
blcDdiog witb those of United States, 
28, 29 ; BaroD, and Leet, 206 ; jadicial 
legislation, 276. 277. 

Coons of Probate Act, 175, 178. 

Crawford, John J^ 74. 

Crime, defined, 345. 

Criminal law, its origin, 344 ; distinction 
between pnblic and private wrongs, 
844, 345; civil remedj of partj 
wronged, 345; earlj English pro- 
cedure, 845-349 ; common-law crimes, 
349, 350, 361-363 ; extradition nnder 
the early Confederation in New Eng- 
land, 351 ; between the United States, 
351,352 ; earlj Connecticut code, 352, 
353; that of Rhode Island, 354-356; 
Crown Judges, 356; witchcraft, 356, 
357 ; grand juries, 357-359 ; mildness 
of colonial criminal legislation, 360, 
361; habeoi corpus, 360; crimes 
against the U. S^ 361 ; presumption 
of innocence, 363 ; safeguards for the 
accused, 363-^65; nature of criroe» 
365-366; offences against religion, 
866 ; object of punishment, 367 ; utili- 
tarian theory, 367, 368; that of ret 
ribution, 368, 369 ; the reformatory, 
369, 370; suspending sentence, 370, 
371 ; pardons, 371 ; indeterminate 
sentences, 372-374 ; general modes of 
punishment, 374 et seq, ; ex post fadts 
laws, 374 ; grading penalty, 375 ; by 
jury, 381, 382; compelling reparation, 
345, 375, 376 ; civil death; 376, 377 ; 
extenuating drcnmstances, 377; in- 
equalities of penalties in different 
States, 377 ef stq.; whipping, 378- 
380; capital punishment, 361, 380^ 
381 ; inroads on jury trials, 382, 383 ; 
second trials, 383; appeals by the 
Sute, 383, 384 ; English conviction 
final, 384; reversals by appellate 
courts for technical errors, 385-^88 ; 
appeals by accused, 388-39a 
Cjr/ires, 198-200. 



Daggett, Chief Jostiee Divld, 519. 
Damages, action for, HI; dividing in 
admiralty, 455. 



Dana, Richard H.. Jr., 517, 519. 

Dance, copyrighting, 428l 

Dartmouth College, instruction in 

law in, 519. 
Dartmouth College Case, 28» 81, 253, 

279, 294. 
Davis, George B., 518. 
Death, action for, 93; in admiralty, 

480; penalty of, 360 d seg,, 380, 381 ; 

civil, 376; deodand, 456. 
Deceit, writ of, 89; in trade-mark law, 

443-447. 
Declaration of independence, 278; made 

the United Sutes a corporation, 283. 
Declaration of Paris, 499. 
De Donis, statute, 49. 
Deeds, 54, 61, 62 ; recording, 63, 64. 
Delaware^ early mnnicipidities, 215; 

municipal finances, 245, 246; early 

incorporations by, 306 ; criminal pro- 

cedurei 376, 378-380, 388. 
Demurrers, 317, a. 
Deodand, 456. 
Descent, of lands. 61, 167. 
Design patents, 411 ; copyrighting, 431. 
Detinne, 88. 
Dexter, Franklin, 519. 
Dicey, A. v., 26. 
Dillon, J. F., 121. 
Directors of corporations, as agents, 290 ; 

as trustees, 291 ; false returns by, 294. 
Discovery, bill of, 151. 
Discretion of Judge, 833. 
Disseisin, action of, 88. 
Distress, for rent, 59. 
Distribution, of governmental powen^ 

37; of estates, 61, 186. 
Distributions, statute of, 186. 
Domicfl, 282. 
Double use, 400. 
Doui^ass, W., summarjf, 11. 
Dower, 56, 183. 
Drain companies, 271. 
Dudley, Gov. Joseph, 269, 492 ; Sir 

Matthew, 269. 
Dumas, Jacques, 68. 
I>ying dedantiotts, 326. 
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Easementa, 60. 

East India Ok, 275, n. 



S4i<^V.t>l*^ •— 



KlectrocQtion, 380, 381. 
Kliot, Presideot C. W.. 519. 

t:iizabeth, Act of. 43, 198, 199. 
Kmioent domain, foaudation of right of, 
53 ; oondemniog corporate frauchifle, 
2H. 

Eraplojen' LUbilitj Actt. 103. 

England, Iti law, the main •oorce of 
Americaat 1 ; digtingnijihed from 
Eqoitj, 116 d j^. ; of mortgages, 
153-157 ; of wills, 188, 193 ; earlj gen- 
eral incorporation law, 281 ; earlj law 
of pleading, 314, 315 ; Judicature Act, 
317; criminal procedure, 384; char- 
acter of bench, 384 ; copyright lawS| 
429; admiraltj law, 44fr, 450^ 486, 
489 ; municipalities in, bow Incorpo- 
rated, 218 ; London, 215 ; number Ib 
1889, 224; general leuislation con- 
oeming, 2.^0; policj as to rules of 
naral warfare, 494; and of naral 
rights, 508, 504 ; right of visit, 504, 
505. 

Entailments, 55, 19a 

Equity, development of American^ 129 
dieg,; distinguished from law, 116, 
135 ; fundamental principles. 1 1 7, 1 22 ; 
no jury, 118; modem period, 131; 
maxims, 123, 145 ; heads of jurisdic- 
tion, 124; lc»ading cases, 125 et $eq,; 
does not vary law, 148; distinctions 
in pleadings between I^aw and Equity, 
314 €i §eq. 

Equity of redemption, 154, 155. 

Estate tail, 55, 190. 

Estoppel, against corporations, 286, 289. 

v.««iia Act,417. 



335; secondary < 
nesses, competent 
tial commnoicati< 
339; privilege to I 
disqualifications, 
of, 341,342; eVol 
of law, 842, 343. 
Execution, by electi 
Executive power, 33 
Exeter, N. fiL, 227. 
Expert testimoey, 3 
Ex post /ado law, 3' 
ExtTMiition, 351, 35 
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Family, punlsbmen 
Federal oommerdi 

30. 
Federalist, the, 30, 
Felony, 112; comj 
Fence laws, 88. 
Ferrara, Uuiversit 
Feudal tenures, 41 
Field, David Dn^ 
father of the 
316; opinion c 
Book, 317, a. 
Finance, mnnidp 
Finch, Sir Henea 
Fines, for crime, 
Fiske, John, 226 
Forfeitures, ISa 
Foster, Professo 

on Contract tr 

• 
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Franklin, Benjamin, nl Albanj Con- 
gress, 21 ; as colonial agent, 265 ; 
daimi colonial charters are contracts, 
278; his American-foreign policy, 
498. 

Fraternities, colonial, 272, 278. 

Fraud, 89, 9a 

Frauds, Statute of, 57, 75-77, 149, 171- 
178, 175, 178, 182, 187. 

Freedom of city, 230-233. 

Frye, Sir Edward, 368. 

Fulton, Robert, 412. 



Gager, Judge Edwin B., chapter on 

Equity by, 115 ; on mortgages of Real 

Property, 153. 
General average loss, 482. 
Georgia, its code, 5 ; early rouDicipal- 

itiee, 218. 
Germany, naturalization treaty with, 

508,509. 
Gerry, Elbridge, 25. 
Gibson, Chief Justice, 25. 
Gifts, eaiiM morti\ 201. 
Gorges, Sir Fernando, 209. 
Governors, colonial, appointment of, 

207; right to grant charters, 217; 

admiralty jarisdiction, 450; pardon- 
ing power, 371. 
Grand jury, 348, 349, 358. 
Granger laws, 295. 
Grant, inriolable, 278 ; its consequences, 

278. 
Gray, Justice Horace, 483. 
Great Britain, naturalization policy, 

508. 
Grotins, Hugo, 474, 516. 
Guilds, Virginian town, 221 ; T^ondon, 

230 ; New England fraternities, 272, 

273. 
Guisot,32. 

H 

JIaheat ecrpus, 360, 

Hale, Sir Matthew, work as acodifier, 4. 

Halleck, H. W., 518. 

Hamilton, Alexander, draifrs Peterson 

charter, 223; organizes a private 

bank, 275. 



Hardwicke, Lord Chancellor, 435. 

Hare, Professor J. L C, 520. 

Harris & McHenry's Reports, 16, 84, 
260. 

Harrison, Benjamin, on our patent sy^ 
iem, 421. 

Harter Act, 477-479. 

Harvard College, charter, 266; ferry 
rightM, 397 ; instruction in inter- 
national law, 519. 

Hatton, Lord Chancellor, 120. 

Hawaii, annexation of, 43. 

Haynes, John, 350, 351. 

Hearsay, 323 «l ieq. 

Heirs, technical meaning, 190, 195. 

Henry, Patrick, 280. 

Holland, T. E., 118. 

Holmes, Chief Justice O. W^ 69, 86. 

Holmes v. Walton, 24. 

Holographic will, 173b 

Holt, Lord Chief Justice, 73, 346. 

Home rule, 40, 45, 290 ; a colonial doe-, 
trine, 263. 

Homesteads, 57. 

Honesty, 122. 

Hudson's Bay Ca, 275, a. 

Hundred defined, 206. 

Husbands, estate by the curtesy, 185. 

Hutchinson, Chief Justice, 358, 359. 

Huxley, T. H., on admioistrative nihil- 
ism, 3. 

Hypothecation, 456, 



Idealism, in American law, 27. 
Illinois, municipal debts, 242. 
Impeachment, of the President, 34 ; of 

President Johnson, 47. 
Impressment, 503, 504. 
Imprisonment for debt, 112. 
Incorporation, freedom of, for municipal 

corporations, 228, 229, 247-250; for 

quasi-public corporations, 276; for 

private corporations, 281. 
Independence, eCTect of on ttattu of 

the colonies, 263, 264. 
Indeterminate sentences, 372-^74. 
Indiana Company, The, 270. 
Indians, treaties with by the colonies, 

492,493. 
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King, in Conncfl, colonial appeals to, 

18,40,41,264,265. 
King's Colle|p^ 22. 
Kirbj, Ephraim, 23. 
Kirb/s lieporU, 23, 84, 25f . 



Labor, organized, 106 et uq, 

Laboren, StatuU of, 108. 

Lacbea, in adiniraltj, 449. 

Lamarck, J. B. P. A., 398. 

Land bunk, Maasachnaetto, 272. 

Land companies, 271, 275. 

Land laws, 48 et teq, ; earlj, 48 ; inflex- 
ibUitj, 49 ; English, 49 ; wills, 181. 

Land Transfer Act, 1&6. 

Law, the supreme, 19 ; anconstitational 
statutes, 23-25; reverence for, 26; 
effect on our literature, 26 ; natural, 
45; distinguished from Equity, 116; 
special legislation, 247-250 ; the phi- 
losophy of society, 276; based on 
reason, 277 ; ex /wfl facto, 374 ; to be 
suited to the people, 390. See Ameri- 
CAK Law. 

Law-books, early importations, IS. 

Law reporu, hii^torical yalue of, 6, 115 ; 
English, 6 ; beginnings in America, 
22, 23 ; copyrighting, 433, 434. 

Lawson, John D., 385. 

Lawsuits, early American, 13. 

Lawyers, as students of Jurisprodenee, 
7 ; early American, 13, 265 ; collegimte 
education, 16 ; English education, 17; 
effect of the -Revolution on, 17. 

Leases, of land, 57 et eeq, 

Lechford, Thomas, 14. 

Lecky, W. H. H., on change of popular 
beliefs, 2. 

Lectures, property right in, 426. 

Legacy, lapse of, 168. 

Legal education, early American, 16, 17, 
19, 20, 266. 
fiction. 277, s. 

profession, in colonial days, 13, 14 ; 
after the Uevolutiony 17. 

Legislation, in law reform, 116, 149; 
special, 247-250; consent of cities to, 
251 ; Judicial, 148. 276, 277. 

Legislative power, 37, 38. 

Legislatures, American, first, 209 ; ma- 
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norial representation in, 207 ; onlvei^ 
sity representation in, 22; chanurter 
of action, 277. 

Lex taUcme, 367. 

Libel, 92; in admiralty, 455-457. 

License, to enter on land, 58. 

Lieber, Francis, 514, 519. 

Lien, maritime, 456, 457; priorities^ 
'459-463; order of preference, 466; 
sale to satisfy, 467» 468. 

Life estates, 55. 

Light, righte to, 60. 

Limitations, Statute of, 75-77. 

Limited Liability Act, 474-477. 

Livingston, Robert, manor of, 207. 

Local Government Act, 250. 

London, 215-230. 

Loomis, Dwight, 226. 

Loughtx>rongh, Lord Chancellor, 263. 

Louisiana, civil law in, 52; parishes, 
204 ; early municipalities, 21 7 ; muni- 
cipal finances, 244, 246; inroads on 
jury system in, 382. 

Lowlands, drain companies, 271. 

Ludlow, Roger, his code for Connee- « 
ticut, 4, 15, 350, 352, 353 ; at li Com- 
missioner under the New England 
Confederation, 351 ; sn)t against, 358. 

Lngo, G. C. di, 31. 

Lynching. 385, 388. 

Lyndhurst, Lord Chancellor, 505. 
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Mahly, Abb^ de, 30. 

Madison, James, on copyrights, 428^ 

Magna Charta, 22. 

Maine, early charters in, 209, 210. 

Maine, Sir H. &, 66, 119, 277, n. 

Malice, 106 cf §eq. 

Malicious prosecnUon, 91. 

Man, Righte of, 4. 

Manhattan Bank, 305. 

Manors, defined, 206 ; early American, 

206. 207. 
Mansfield, Lord, 315, a. 
Manufactures, early Americas, 297, •• 
Marcy, William L.,'499. 
Ufare Liberum, 503. 
Marine protest, 472. 
Marine survey, 472. 
Married women, property rights, 55,56; 



421. 



Maryiaud. early coLmlil bar, 16 ; Uw 
^Jol^ 16, 84 . den 

norial couru, 206; ear y maulcipaU. 
ties 216, 217; Englmh decision* 
coo^mlng charur, 2^. 264 5 no 
edonial privat* lucorporation, 30^^. 
a. ; early biate chartert, 307 ; baniali. 
meot at a peualty, 875. 
MaiMcbaaetia, Body of UbeTU6i.4, 14 , 
^wofra^Uo to forfeit charter. 12; 
Jarly Uwyers in, U; no equity 
couiu. 18, 130, »31.136. 137 ; probjje 
of will*, 174; early mwiicipaliuei, 219- 
221 ; general ronuicipal iucorpuratooo 
Act! 228; quo warraMto against, 262; 
H.ir€faciaM againit. 267 ; early incor- 
poratione by, 266-269, 297-301 ; the 
Witchcraft casee, 356, 857 ; grand 
iariee in, 357, 358 ; Chief Jurtice 
Hntchinson's charge^ 358. 359 ; ha- 
heat rf^rpuM in. 360 ; colony Pf^euU for 
iDventioni, 392 ; State copyright, 423 , 
early colonial diploinacj. 492, 493. 
Kaster and eerrant, 101 et ^' - 
Maxims, of equity, 123 H ieq., U8. 
Mayors of cities, 234-237. 
Merchants, cnstoms of. 78. 
Memphis, diwolntion of. 256. 
Michigan, indeterminate sentence law, 

872-374. 1 . :«♦ 

Mines, protection ««. W ; ear^ P^^ 

stock companies to work, 268-271. 
Minors, coniracU ot 70. 
Missionary societies, 274. 
Miwijwippi. free navipition of. 505. 
Miiwonri, constitntional provisions as to 



Moxley. Canon. 891 

Municipal corpora 

names and numbt 

corporationt, 208 

ter, 222. 223 ; a 

unincorporated U 

theory «if the or 

225-227 ; geners 

228,229,247-25€ 

229-284; mayor 

reside in, 231, 

Toiing. 238; sel 

cipal goTemm< 

development of 

pruridona, 240- 

246; modem f< 

garding, 250; 

251 ; acceptance 

ing,252; obligi 

254; vested rig 

erty, 256-259 ; 

289 ; litigation 

ite gradual inei 

of Uw of, 266; 

tlie franchise 

acU of agent! 

tracts, 289 ;wr 

governmental 

Municipal Corp 

of 1835, 238, S 

Murder, appeal 



Name, patentin 

mark. 440, 44 

Katnral justice. 
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Keatralitr, belligerent't righU, 494; 
free shipi, free goods, 494, 497-50a 

NentnJitj statutes, 500-602. 

New England, earlj cities, S16, 217; 
early criminal codes, 953-360. 

New Loudon Trading Society, 272. 

New Hampshire, early incorporations 
in, 227, 296; theory of criminal 
punishments, 369. 

New Haren, 232, 261, 356. 

New Jersey, attempt to exclude English 
law-books, 1 ; Attorney-General's re- 
port on Established Church, 11 ; legal 
education in, 21 ; judges wore gowns, 
21 ; first Constitution, 23 ; Holmes v. 
Walton, 24; Chancery courts. 136; 
early municipalities, 213 ; Hamilt4m's 
charter for Taterson, 222, 223, 304, 
305; free cities and ports in, 230; 
appointment of dty mayors, 234; 
copyright law, 423. 

New Orleans. 217, 235. 

New York, city of, early days, 208, 218 ; 
early charter, 210-213; made a free 
city, 230 ; right to trade in, 232, 2.33; 
freedom of the city, 233 ; mayors, 234. 

New York, State of, codification in, 4 ; 
colonial bar, 16; equity courts, 131, 
132, 134 ; probate of wills, 174 ; char- 
itable bequests, 200; early cities in, 
210-213; first general municipal in- 
corporation Act, 229; municipal fi- 
nances, 241-244 ; general church in- 
corporation Act, 247 ; permits special 
legislation for municipalities, 249; 
constitutional' provisions as to cities, 
251-253; early incorporations ,by, 
303-305; reforms in pleading, 316; 
copyright law, 423. 

Newfoundland fishing treaties, 508. 

Newspapers copyriglited, 425, 429, 431. 

North Carolina, its colonial bar, 15; 
early mnnicipalities, 216; early pri- 
vate corporations, 309. 

Nottingham, Earl of, 121 

Nuisance, 98. 



Office, power of appointment, 38, 236; 

of removal, 47, 236; nature of af^ 

poiutment, 81. 
Ohio Company, The, 270. 
Opinion, public, 390; when offered in 

evidence, 331. 
Ordeal, trial by, 346. 
Ordinance of 1787, 311. 



Obligations, of contract, 80-82, 253, 

254. 
Offer, 71. 



Ptodon, conditional, 371, 372. 

Pardoning power, 370-472. 

Parent and child, 93 ; succession, 186. 

Paris, Declaration of, 499. 

Parish, in Loubiana, 204 ; early Ameri- 
can, 205 ; in Virginia, 239. 

Parliament, English, uncontrolled pow* 
ers of, 10; Acts as affecting colonies, 
16; municipal representation in, 238. 

Parsons, Professor Theophilus, 76, 519. 

Partition of land, 59. 

Partnerships, early colonial, 268-271. 

Patapsco Iron Works Co., 270. 

Patents for invention, English origin, 
391 ; early American monopolies, 392 ; 
State patents, 392 ; Acts of Congress 
concerning, 392, 393; what a patent 
gives, 393 ; what price is paid for it, 
394; what bvention is, 394, 397; 
novelty, 39C, 398 ; patents pr/mayaris 
evidence, 398 ; prior state of the art, 
399, 407 ; mere mechanical skill, 400 ; 
double use, 400-402; aggregations, 
402, 403; utility, 403, 404; patent 
for a principle^ 404; infringements, 
405, 406 ; primary patents, 406, 407 ; 
improvements, 407 ; secondary inven- 
tions, 408 ; claims of patents, 408 ; the 
file wrapper, 408 ; admissions therein, 
409; abandonment, 409; name of 
anicle, 409; foreign, 410; contribu- 
tory infringement, 410 ; for processes, 
411; for designs, 411; the Patent- 
Office, 411 ; caveats, 41 1, 412 ; compar- 
ison of the tliree great U. S. patent 
laws, 412, 413; their judicial interpre- 
tation, 412-414; evils in our system, 
413, 414-417; the Bell Telephone 
cases, 416; the Circuit Courts of Ap- 
peal, 417; experts, 417, 418; patent 
lavrs and protective tariffs are yok^ 



Penaltiet, for crime, 967 el tHf. ; pnid- 
ing to offence, 375 ; ineqnalitiet, 377, 
378; whipping. 378,38a 

Peon, Governor, 214, 305, n. 

Pennsjrlvauia, Equity Courts, 133, 138 : 
Uw of wills, 173, 200; earlj mnnid- 
paliUss, 2U, 215 ; genend ineorporm- 
tion UwS| 247 ; esrlj private corpora- 
tions, 969, 270, 273, 305, 306 ; capital 
panSshment in, 361. 

Pennsylvania, Universitj of, instmction 
in international law in, 520. 

People, source of the 8tafe, 228. 

Person, artificial, 266, 283, 295, 296. 

Perth Amboy, charter, 233. 

Phelps, Professor Edward J., 33. 

Philadelphia, early days, 208, 218 ; fifsl 
charter, 208, 214, 233; appoiBtaent 
of mayor, 234, 235 ; origiuidly a dose 
corporation, 238. 

Pictures, copyrighting, 424, 426. 

Pilots, 470, 471. 

Plays, copyrighting, 424, 426. 

PiMding, in civil actions, codes of, 5 ; 
in the American colonies, 313 ; early 
hiftory in the world, 314; aft Rome, 
314; in England, 314, 315 ; in eqni- 
tahle actionn, 314; artificial forms, 
315; distinction between Judges at 
Law and those in Equity, 315 ; con- 
solidation in this country, 316 ; the 
reformed procedure, 316; English 
Judicature Act. 317; in the U. 8. 
Courts, 318. 

Police power. 41. 42, 82. 

Pollock. Sir Frederick, 68, 86, 9L 

1V«m*mv J W. l.^M. Ul. 157. 



485-487; block 

487, 488. 
Procedure, early 

tious, pleading 

319 et $e^. ; cri 

roiralty, 449 « 
Property, literar^ 
Protective policy 
Protest, marina, 
Providenoey R. L 
Prussia, neatrali 

natnralisaftion 
Publication, 42! 

ratdy, 417. 
Punishments, in 

end, SSL 



Qoasi-e o rp o f a tfo 
Quasi-pnUic oor 

276. 
Quia Emptores, 
Qnincy, Josiah, 
Qnincy's Report 



Railroads^ staftn 

295. 
Raleigh, N. C, 
Randolph, Edm 
Read, John, IS. 
Real estate, lav 

Teyandng, 50 
Real property / 
Records, land. 
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Religion, attitade of Sute towards, 346, 
867. 

Religions focieiies, incorporation of, 
273. 

Remainders, 194. 

Rent, 59, 6a 

Replevin, 88, 89. 

Reported cases, 6, 115. 

Representative assemblies, college rep- 
resentatives, 22. 

RtM gettct, 329. 33a 

Residence, right of municipal, 231. 

Rea tpaa loquitur, lOa 

Restitution, for crime, 375, 376. 

Retribution, for crime, 367-37a 

Revenue, seizures, 484. 

Rhode Island, charter, 11, 354; earlj 
code, 354, 355 ; earl/ political organi- 
sation, 224, 354 ; towns Sn, 225 ; earlj 
incorporations bj, 301 . 

Richmund, Va., 235. 

Rights, natural, 45 ; declaration of, 46. 

Road districts. 204. 

Robberj, Appeal of, 88. 

Robinson, Henry C, 226. 

Rogers, Professor Henry Wade, chapter 
on Municipal Corporations bj, 203. 

Roman law, influence on American, 2 ; 
praetorian, 118, 119, 122; source of 
our law oif mortgages, 165 ; of wills, 
184; equitable actions, 314; copy- 
rights, 422 ; hypothecations, 456. 

Root's Reporto, 259. 

Rossi, P., 32. 

Royal African Co., 275, ». 

Rutgers College, instruction in interna- 
tional law in, 52a 

8 

Salaries, of mayors, 237. 

Sale, by decree of admiralty, 467, 468. 
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